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LIMITING FEDERAL COURT JURISDICTION TO
PROTECT MARRIAGE FOR THE STATES

THURSDAY, JUNE 24, 2004

HOUSE OF REPRESENTATIVES,
SUBCOMMITTEE ON THE CONSTITUTION,
COMMITTEE ON THE JUDICIARY,
Washington, DC.

The Subcommittee met, pursuant to call, at 10 a.m., in Room
2141, Rayburn House Office Building, Hon. Steve Chabot (Chair of
the Subcommittee) presiding.

Mr. CHABOT. The Committee will come to order. Good morning.
This is the Subcommittee on the Constitution. This is the fourth
hearing that we’ve had relative to the issue at hand.

When the Supreme Court in Lawrence v. Texas struck down a
State law criminalizing same-sex sodomy last year, Justice Scalia
in his dissent pointed out that, quote, “State laws against bigamy,
same-sex marriage, adult incest, prostitution, adultery, fornication,
bestiality and obscenity” are all “called into question” by the
Court’s decision. That is a very disturbing prospect, and it should
concern legislators nationwide.

The threat posed to traditional marriage by Federal judges
whose decisions can have an impact across State boundaries has
renewed concern over the abuse of power by Federal judges. This
concern has roots as old and venerable as our Nation’s history.

Thomas Jefferson lamented that, quote, “the germ of dissolution
of our Federal Government is in the constitution of the Federal ju-
diciary; . . . advancing its noiseless step like a thief over the field
of jurisdiction until all shall be usurped . . .” Jefferson wrote of
Federal judges, quote, “Their power is the more dangerous as they
are in office for life and not responsible . . . to the elective control,”
unquote. And Abraham Lincoln said in his first inaugural address
in 1861, quote, “The candid citizen must confess that if the policy
of the Government, upon vital questions, affecting the whole peo-
ple, is to be irrevocably fixed by decisions of the Supreme Court,
the people will have ceased to be their own rulers, having, to that
extent, practically resigned their Government into the hands of
that eminent tribunal,” unquote.

A remedy to abuses by Federal judges has long been understood
to lie, among other places, in Congress’ authority to limit Federal
court jurisdiction, and that is the subject of our hearing today.

Regarding the Federal courts below the Supreme Court, article
IIT of the Constitution provides that, quote, “the judicial power of
the United States shall be vested in one Supreme Court and in
such inferior courts as the Congress may from time to time ordain
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and establish.” Regarding the Supreme Court, article III provides
that, quote, “in all cases affecting Ambassadors, other Public Min-
isters and Consuls, and those in which a State shall be Party, the
Supreme Court shall have original Jurisdiction. In all other cases
the Supreme Court shall have appellate Jurisdiction with such Ex-
ceptions and under such Regulations as the Congress shall make,”
unquote.

Consequently the Constitution provides that the lower Federal
courts are entirely creatures of Congress, as is the appellate juris-
diction of the Supreme Court, excluding only its very limited origi-
nal jurisdiction; that is, cases involving ambassadors or in which
one of the States is a party.

In Federalist Paper No. 80, Alexander Hamilton made clear the
broad nature of Congress’ authority to amend Federal court juris-
diction to remedy perceived abuse. He wrote, describing the Con-
stitution, that, quote, “it ought to be recollected that the national
legislature,” us, the Congress, “will have ample authority to make
such exceptions, and to prescribe such regulations as will be cal-
culated to obviate or remove the inconveniences” posed by the deci-
sions of the Federal judiciary.

That understanding prevails today. As a leading treatise on Fed-
eral court jurisdiction has pointed out, quote, “Beginning with the
first Judiciary Act in 1789, Congress has never vested the Federal
courts with the entire ’judicial power’ that would be permitted by
article III” of the Constitution. And as eminent Federal jurisdiction
scholar Herbert Wechsler has stated, “Congress has the power by
enactment of a statute to strike at what it deems judicial excess
by delimitations of the jurisdiction of the lower courts and of the
Supreme Court’s appellate jurisdiction. 7

Limiting Federal court jurisdiction to avoid abuses is not a par-
tisan issue. Senate Minority Leader Daschle has supported provi-
sions that would deny all Federal courts jurisdiction over the proce-
dures governing timber projects in order to expedite forest clearing.
Democratic Senator Robert Byrd introduced an amendment to a
Senate bill during the 96th Congress which was adopted by a Sen-
ate controlled by Democrats with large bipartisan support. That
amendment provided that neither the lower Federal courts nor the
Supreme Court would have jurisdiction to review any case arising
out of State laws relating to voluntary prayers in public schools
and buildings. In this Congress, several similar bills limiting Fed-
eral court jurisdiction are pending, including H.R. 3313, the Mar-
riage Protection Act, which was introduced by Mr. Hostettler from
Indiana, who serves on this Subcommittee. H.R. 3313 would re-
move from Federal court jurisdiction certain cases involving the
Federal Defense of Marriage Act.

Federal legislation that precludes Federal court jurisdiction over
certain constitutional claims to remedy perceived abuses and to
preserve for the States and their courts the authority to determine
constitutional issues rests comfortably within our constitutional
system. The Supreme Court has clearly rejected claims that State
courts are less competent to decide Federal constitutional issues
than Federal courts. Even Justice William Brennan has written, in
an opinion joined by Justices Marshall, Blackmun and Stevens,
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that, quote, “virtually all matters that might be heard in article III
courts could be also be left by Congress to State courts,” unquote.

Far from violating the “separation of powers,” legislation that re-
serves to State courts jurisdiction to decide certain classes of cases
would be an exercise of one of the very “checks and balances” pro-
vided for in the Constitution. No branch of the Federal Government
can be entrusted with absolute power, and certainly not a handful
of tenured judges appointed for life. The Constitution allows the
Supreme Court to exercise “judicial power,” but it does not grant
the Supreme Court unchecked power to define the limits of its own
power. Integral to the American constitutional system is each
branch of Government’s responsibility to use its powers to prevent
overreaching by the other branches.

We look forward to hearing from all of the witnesses here this
morning, and I'll now yield to the Ranking Member of the Com-
mittee, the gentleman from New York Mr. Nadler for his opening
statement.

[The prepared statement of Mr. Chabot follows:]

PREPARED STATEMENT OF THE HONORABLE STEVE CHABOT, A REPRESENTATIVE IN
CONGRESS FROM THE STATE OF OHIO, AND CHAIRMAN, SUBCOMMITTEE ON THE
CONSTITUTION

When the Supreme Court in Lawrence v. Texas struck down a state law criminal-
izing same-sex sodomy last year, Justice Scalia, in his dissent, pointed out that—
quote—“[s]tate laws against bigamy, same-sex marriage, adult incest, prostitution

. . adultery, fornication, bestiality, and obscenity” are all “called into question” by
the Court’s decision. That is a very disturbing prospect, and it should concern legis-
lators nationwide.

The threat posed to traditional marriage by federal judges whose decisions can
have an impact across state boundaries has renewed concern over the abuse of
ﬁower by federal judges. This concern has roots as old and venerable as our Nation’s

istory.

Thomas Jefferson lamented that—quote—*“the germ of dissolution of our federal
government is in the constitution of the federal judiciary; . . . advancing its noise-
less step like a thief, over the field of jurisdiction, until all shall be usurped . . .”
Jefferson wrote of federal judges—quote—“their power [is] the more dangerous as
they are in office for life and not responsible . . . to the elective control.”

And Abraham Lincoln said in his first inaugural address in 1861—quote—“The
candid citizen must confess that if the policy of the government, upon vital ques-
tions, affecting the whole people, is to be irrevocably fixed by decisions of the Su-
preme Court . . . the people will have ceased to be their own rulers having, to that
gxtenlt, practically resigned their government into the hands of that eminent tri-

unal.”

A remedy to abuses by federal judges has long been understood to lie, among
other places, in Congress’ authority to limit federal court jurisdiction, and that is
the subject of our hearing today.

Regarding the federal courts below the Supreme Court, Article III of the Constitu-
tion provides that “The judicial Power of the United States, shall be vested in one
supreme Court, and in such inferior Courts as the Congress may from time to time
ordain and establish.” Regarding the Supreme Court, Article III provides that “[iln
all cases affecting Ambassadors, other public Ministers and Consuls, and those in
which a State shall be Party, the supreme Court shall have original Jurisdiction.
In all the other Cases . . . the supreme Court shall have appellate Jurisdiction . . .
with such Exceptions, and under such Regulations as the Congress shall make.”

Consequently, the Constitution provides that the lower federal courts are entirely
creatures of Congress, as is the appellate jurisdiction of the Supreme Court, exclud-
ing only its very limited original jurisdiction.

In Federalist Paper No. 80, Alexander Hamilton made clear the broad nature of
Congress’ authority to amend federal court jurisdiction to remedy perceived abuse.
He wrote, describing the Constitution, that “it ought to be recollected that the na-
tional legislature will have ample authority to make such exceptions, and to pre-
scribe such regulations as will be calculated to obviate or remove the inconven-
iences” posed by decisions of the federal judiciary.



4

That understanding prevails today. As a leading treatise on federal court jurisdic-
tion has pointed out, “Beginning with the first Judiciary Act in 1789, Congress has
never vested the federal courts with the entire ‘udicial Power’ that would be per-
mitted by Article III” of the Constitution. And as eminent federal jurisdiction schol-
ar Herbert Wechsler (pronounced Wex-ler) has stated, “Congress has the power by
enactment of a statute to strike at what it deems judicial excess by delimitations
of the jurisdiction of the lower courts and of the Supreme Court’s appellate
jurisdiction . . .”

Limiting federal court jurisdiction to avoid abuses is not a partisan issue. Senate
Minority Leader Daschle has supported provisions that would deny all federal
courts jurisdiction over the procedures governing timber projects in order to expedite
forest clearing. Democratic Senator Robert Byrd introduced an amendment to a Sen-
ate bill during the 96th Congress which was adopted by a Senate controlled by
Democrats with large bipartisan support. That amendment provided that neither
the lower federal courts nor the Supreme Court would have jurisdiction to review
any case arising out of state laws relating to voluntary prayers in public schools and
buildings. In this Congress, several similar bills limiting federal court jurisdiction
are pending, including H.R. 3313, the Marriage Protection Act, which was intro-
duced by Mr. Hostettler from Indiana, who serves on this Subcommittee. H.R. 3313
would remove from federal court jurisdiction certain cases involving the federal De-
fense of Marriage Act.

Federal legislation that precludes federal court jurisdiction over certain constitu-
tional claims to remedy perceived abuses, and to preserve for the states and their
courts the authority to determine constitutional issues, rests comfortably within our
constitutional system. The Supreme Court has clearly rejected claims that state
courts are less competent to decide federal constitutional issues than federal courts.
Even Justice William Brennan has written, in an opinion joined by Justices Mar-
shall, Blackmun, and Stevens, that—quote—“virtually all matters that might be
heard in Article IIT courts could also be left by Congress to state courts.”

Far from violating the “separation of powers,” legislation that reserves to state
courts jurisdiction to decide certain classes of cases would be an exercise of one of
the very “checks and balances” provided for in the Constitution. No branch of the
federal government can be entrusted with absolute power, and certainly not a hand-
ful of tenured judges appointed for life. The Constitution allows the Supreme Court
to exercise “judicial power,” but it does not grant the Supreme Court unchecked
power to define the limits of its own power. Integral to the American constitutional
system is each branch of government’s responsibility to use its powers to prevent
overreaching by the other branches.

I look forward to hearing from all our witnesses today.

Mr. NADLER. Thank you, Mr. Chairman.

Mr. Chairman, today we begin our fourth in a series of five hear-
ings on the topic of same-sex marriage. We have already devoted
more time in this Committee to this topic than to the means by
which we might preserve our democratic form of Government if ter-
rorists wipe out our Government. One would think that the possi-
bility that somewhere a lesbian or gay couple might live out their
years peacefully and happily were a greater threat to the United
States than is al Qaeda.

Today, however, the topic is a very serious one. The hysteria over
the marriage question has brought some to the point of suggesting
that Congress should strip the Federal courts of the jurisdiction to
hear cases involving alleged violations of an individual’s rights pro-
tected under the Constitution. These proposals are neither good
law nor good public policy. Past attempts to restrict court jurisdic-
tion have followed many civil rights decisions, including the re-
apportionment cases. Fortunately, cooler heads in Congress pre-
vailed at the time, and the decisions that gave rise to these out-
landish proposals are now no longer controversial for the most
part. Unless I am greatly mistaken, no one in this room would
question the constitutional protection of one person, one vote. I
trust that decades from now these debates will find their way into
the textbooks next to the segregationist backlash, the Court-pack-



5

ing plan of the 1930’s and other attacks on our system of Govern-
ment.

The disabilities that lesbian and gay families suffer are widely
known. Today I will be introducing the Equal Access to Social Se-
curity Act, for example, that would allow same-sex couples to re-
ceive the same Social Security benefits as every other couple, that
would allow the children of same-sex couples to receive survivors’
benefits and disability benefits, benefits for which these people pay
taxes just the same as everyone else. While this would address only
a small portion of the more than 1,000 benefits denied to same-sex
families, it would correct one terrible injustice.

In today’s hearing, Mr. Chairman, it is our very system of Gov-
ernment and the constitutional system of checks and balances that
are under attack. If the Congress by statute were to prevent the
Federal courts from applying the Constitution to any subject mat-
ter it chooses, then the protections of an independent judiciary, the
protections to our individual liberties afforded by the institution of
the independent judiciary and by the existence of the Bill of Rights
would be no more than a puff of smoke. The Bill of Rights, in other
words, could be undone by a simple refusal by Congress to allow
thehcourts jurisdiction to enforce any particular one of the Bill of
Rights.

Imagine if we passed a bill stripping the courts of jurisdiction to
hear alleged violations of the freedom of the press or freedom of re-
ligion. It would be unpopular minorities, of course, whether reli-
gious minorities, political minorities, lesbians or gays, or whoever
is unpopular at the moment, who will lose their rights. After all,
it is the unpopular whose rights must be protected from the major-
ity by a Bill of Rights. The majority rarely needs its rights pro-
tected.

As Hamilton said in Federalist No. 78, the complete independ-
ence of the courts of justice is peculiarly essential in a limited Con-
stitution. By a limited Constitution, I understand one which con-
tains certain specified exceptions to the legislative authority; such,
for instance, as that it should pass no bills of attainder, no ex post
facto laws and the like. Limitations of this kind can be preserved
in practice no other way than through the medium of courts of jus-
tice whose duty it must be to declare all acts contrary to the mani-
fest tenor of the Constitution void. Without this, all reservations of
particular rights or privileges would amount to nothing.

Gay marriage does not threaten the future of this country. The
evisceration of our Constitution and the Bill of Rights does threat-
en the future of the liberties of our citizens. We are playing with
fire at this hearing, and that fire could destroy our liberties. I hope
we don’t use that fire.

Thank you, Mr. Chairman.

Mr. CHABOT. Thank you.

It’s my understanding that the gentleman from Indiana would
like to make an opening statement. He’s the principal sponsor of
3313.

Mr. HOSTETTLER. I thank the Chairman.

Mr. Chairman, as a nonlawyer, I count it a high privilege to
serve as a Member of this Subcommittee. However, as a student of
the United States Constitution, I would not be truthful if I said
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that I have always understood as perceived by this nonlawyer to
be a disconnect between the plain wording and construction of the
Constitution and the opinions handed down by the Federal judici-
ary as, quote, “constitutional,” end quote.

But this perceived disconnect was explained to me with such
clarity by, and rightfully so, a lawyer when I read the testimony
of Dr. Leo Graglia, before the House of Representatives Judiciary
Committee’s Subcommittee on Courts and Intellectual Property, of
May 15, 1997. Dr. Graglia, who is the A. Dalton Cross Professor
of Law at the University of Texas law school, profoundly observed
that, quote, “the first and most important thing to know about con-
stitutional law is that it has virtually nothing to do with the Con-
stitution,” end quote. At that point, the scales fell from my eyes,
and I realized that I cannot confuse what is taught in our Nation’s
law schools and what is expounded by so-called constitutional
scholars on the 24-hour news talk shows with the work of folks like
Madison, Hamilton, Jay, and Washington, and others at Philadel-
phia in 1787, or for that matter the first Congress in 1789 or the
39th Congress in 1866.

While we will hear today what is considered to be, quote, “con-
stitutional,” end quote, according to the desires of the Federal judi-
ciary, this is not the House Subcommittee on Constitutional Law.
This is the House Subcommittee on the Constitution. Today we will
hear a wide range of means by which we can deal with the situa-
tion of a judiciary that has time and time again worked outside of
its boundaries, and that response can be everything from doing
nothing to an amendment to the Constitution. And that amend-
ment to the Constitution can be, in the most extreme case, repeal
of article III of the Constitution itself.

Now, I am not suggesting that we go that far, but rather, we are
to know that the Constitution grants Congress the authority, a
wide range of authority, from impeachment of justices and judges
to the limitation of funds for the enforcement of their decisions, to
the limitation of jurisdiction, as well as constitutional amendments.

My bill, H.R. 3313, employs one of those checks on the judiciary,
a constitutional check, a constitutional check that is found explic-
itly, not implicitly, but explicitly, in the Constitution itself, in arti-
cle III, section 2 of the Constitution; for example, where it says, “in
all cases affecting ambassadors, other public ministers and consuls,
and those in which a State shall be a party the Supreme Court
shall have original jurisdiction. In all the other cases before men-
tioned, the Supreme Court shall have appellate jurisdiction both as
to law and fact, with such exceptions and under such regulations
as the Congress shall make,” end quote.

The word “all” is very clear even to this nonlawyer, that, in fact,
the Supreme Court’s appellate jurisdiction can be limited in all
other cases before mentioned, and those cases are mentioned in ar-
ticle III, section 2, subsection 1. Congress has the authority to limit
the jurisdiction of the—the appellate jurisdiction of the United
States Supreme Court in all the other cases that have been men-
tioned in article III, section 2, and because the lower courts are cre-
ations of the Congress, as a result of article I, section 8, and article
III, section 1, it is obvious that Congress has the authority; if we
have the authority to create these inferior Federal courts by stat-
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ute, then we have also the constitutional authority by our law-
making powers to eliminate these inferior Federal courts.

And so, from the spectrum of creating courts as well as elimi-
nating courts, there can be assumed within that spectrum the idea
of limiting the jurisdiction of the inferior Federal courts. And so if
we can, according to the plain text of the Constitution, limit the
Federal jurisdiction, limit the jurisdiction of inferior Federal courts,
and we have by explicit wording of article III of the Constitution
the power to limit the appellate jurisdiction of the Supreme Court,
it is obvious that the Marriage Protection Act is something that
Congress can do. The idea that it is something that Congress
should do is going to be a matter of debate of this Subcommittee,
the full Committee and this House, but it is my hope that after to-
day’s hearing we will conclude that it is definitely something that
the Constitution grants Congress the power to do.

Yield back the balance of my time.

Mr. CHABOT. I thank the gentleman.

Without objection, all Members will have 5 days to submit writ-
ten opening statements.

Also I'd ask unanimous consent that the gentlelady from Wis-
consin, although she’s not a Member of this Subcommittee, have
the opportunity to question the witnesses like any other Member.
Without objection, so ordered.

And we will now introduce our witnesses here this morning. Our
first witness today is Phyllis Schlafly, the founder and president of
the Eagle Forum, a national organization of volunteer citizens who
participate in the public policymaking process. Mrs. Schlafly is a
Phi Beta Kappa graduate of Washington University, and she re-
ceived her master’s in government from Harvard University. Mrs.
Schlafly is the author or editor of 20 books on subjects as varied
as family and feminism, history, education and child care, and her
radio commentaries are heard daily on 460 stations. She was
named one of the 100 most important women in the 20th century
by Ladies Home Journal.

We welcome you here this morning, Mrs. Schlafly.

Our second witness is Michael Gerhardt, a Hanson Professor of
Law at the William and Mary School of Law. I want to especially
welcome Professor Gerhardt here since I'm a product of not Wil-
liam and Mary’s law school, but an undergraduate; spent 4 of the
best years of my life there and enjoyed it tremendously. It’s a tre-
mendous university. And we welcome you here this morning. We
may not necessarily agree on all our views on everything, but I cer-
tainly think you picked a great school to teach law at.

Professor Gerhardt clerked for Judge Gilbert Merritt of the U.S.
Court of Appeals for the Sixth Circuit, and he has practiced law at
Miller, Cassidy, Larocca & Lewin in Washington, D.C. He has also
served as dean of Case Western University School of Law, taught
at Wake Forest University School of Law, and he has been a vis-
iting professor at Cornell and Duke University law schools.

And we welcome you here this morning, Professor.

Our third witness is Martin Redish, the Louis and Harriet Ancel
Professor of Law and Public Policy at Northwestern University
School of Law. Professor Redish is a nationally renowned authority
on the subject of Federal jurisdiction. He received his A.B. With
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honors, with highest honors, in political science from the Univer-
sity of Pennsylvania and his J.D. Magna cum laude from Harvard
law school. He has been described in a review of his book, The Fed-
eral Courts in the Political Order, as quote, “without a doubt the
foremost scholar on issues of Federal court jurisdiction in this gen-
eration,” unquote.

Professor Redish is the author or coauthor of 70 articles and 13
books, including Federal Jurisdiction: Tensions in the Allocation of
Federal Power. He was recently included on a list of the 100 most
cited legal scholars of all time.

And we welcome you here this morning, Professor.

And our fourth and final witness is William “Bill” Dannemeyer.
Mr. Dannemeyer was first elected to the U.S. House of Representa-
tives in 1978 where he served 7 terms, 14 years, serving on the
Budget, Judiciary and Energy and Commerce Committees. He also
was elected Chairman of the Republican Study Committee. Mr.
Dannemeyer is a graduate of Valparaiso University and the
Hastings College of Law. He has served as a special agent in the
Army Counterintelligence Corps during the Korean War. He has
also been a lawyer in private practice, a deputy district attorney,
and judge pro tem and a California State assemblyman. In January
1995, Mr. Dannemeyer helped organize Americans for Voluntary
School Prayer.

We welcome all our witnesses here today. And it’s the practice
of the Committee to swear in all witnesses appearing before it, so
if you would please stand and raise your right hand.

[Witnesses sworn.]

Mr. CHABOT. Okay. We thank all the witnesses for being here,
and as a number of you have testified here before, as you know,
we have a 5-minute rule, and there is a lighting system, so the
green light will be on for 4 minutes. The yellow light will be on
when you have 1 minute to wrap up. When the red light comes on,
we’d appreciate it if you would stop close to that time. We will give
you a little leeway, but if you could stay within the 5 minutes, and
then we have to stay within those same 5 minutes ourselves, so we
expect nothing less of the folks up here.

So we will begin with you, Mrs. Schlafly. You are recognized for
5 minutes.

TESTIMONY OF PHYLLIS SCHLAFLY, FOUNDER AND
PRESIDENT, EAGLE FORUM

Mrs. SCHLAFLY. Thank you, Mr. Chairman and Members of the
Committee. The assault on the Defense of Marriage Act has al-
ready begun. A lawsuit claiming that the Federal DOMA violates
the U.S. Constitution was filed last month in Federal district court
in Miami. A similar case claiming that a State DOMA violates the
U.S. Constitution is pending in Federal district court in Nebraska,
where a Clinton-appointed Federal judge ruled that the case can
proceed to trial. The very idea that unelected, unaccountable judges
could nullify both other branches of Government and the will of the
American people is an offense against our right of self-government
and must not be tolerated.

DOMA was adopted 8 years ago by an overwhelming majority of
both Houses of Congress and signed by President Clinton. DOMA
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provides that whenever the word “marriage” or “spouse” is used in
Federal law, marriage means only a legal union between one man
and one woman as husband and wife, and spouse refers only to a
person of the opposite sex who is a husband or a wife.

DOMA also protects each State’s right to adopt the same tradi-
tional definition of marriage, and so at least 39 States have passed
State DOMAs which refuse recognition to same-sex marriages per-
formed elsewhere.

DOMA is a splendid, well-written law that fully comports with
our great Constitution. So what’s the problem? You said at the last
hearing on May 13, Mr. Chairman, that it is increasingly clear that
activist judges will probably declare Federal and State DOMASs un-
constitutional. When you polled the witnesses at last month’s hear-
ing, all agreed that DOMA would not be given its intended effect
by the Federal courts.

President Bush says repeatedly in his speeches around the coun-
try, “We will not stand for judges who undermine democracy by
legislating from the bench and try to remake the culture of Amer-
ica by court order.” He’s right. We won’t stand for such judicial ar-
rogance.

Congress must back up this rhetoric with action. The American
people expect Congress to use every constitutional weapon at its
disposal to protect marriage from attack. Congress cannot stand by
and let activist judges cause havoc in our system of marriage law.
The General Accounting Office has compiled a list of over 1,000
Federal rights and responsibilities that are contingent on DOMA’s
definition of marriage. This GAO report states that the marital re-
lationship is “integral” to Social Security and “pervasive” to our
system of taxation.

We know that Congress has the unquestioned power to prevent
an activist judge from doing what your previous witnesses have
predicted. In 2002, Congress passed Senator Daschle’s law taking
away jurisdiction from the Federal courts to hear lawsuits about
brush-clearing in South Dakota. Surely the definition of marriage
is as important as brush-clearing in South Dakota.

The long list of Federal statutes in which Congress successfully
restricted the jurisdiction of the Federal courts includes the Norris-
LaGuardia Act of 1932, the Emergency Price Control Act of 1942,
the Portal-to-Portal Pay Act of 1947, the 1965 Medicare Act, the
Voting Rights Act of 1965, and the 1996 immigration amendments.
Isn’t the protection of marriage just as important as any of those
issues on which Congress effectively withdrew jurisdiction from the
Federal courts? I think the American people think so.

I urge Congress to protect us from the judicial outrage that your
previous witnesses have predicted by passing legislation providing
that no court of the United States shall have jurisdiction to hear
or determine any question pertaining to the interpretation or valid-
ity of the Defense of Marriage Act or any State law that limits the
definition or recognition of marriage to the union of one man and
one woman. It is urgent that this law be passed now. This is Con-
gress’ proper way to dismiss the pending lawsuits challenging mar-
riage, exactly like the Daschle law that terminated pending law-
suits about brush-clearing.
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The Founding Fathers gave Congress the power to curb the judi-
cial supremacists by deciding what cases they can or cannot hear.
We don’t trust the courts to respect the wishes of the Congress or
of the American people on the matter of marriage. Instead of bas-
ing their rulings on the U.S. Constitution, activist judges are more
likely to use unconstitutional criteria such as “emerging aware-
ness,” used in Lawrence v. Texas, or “evolving paradigm,” used in
Goodrich v. Department of Public Health.

My written testimony recites the long historical record which
conclusively proves that Congress has the power to regulate and
limit court jurisdiction, that Congress has used this power repeat-
edly, and that the courts have consistently accepted Congress’ exer-
cise of this power. This record is impressive, authoritative and un-
questioned.

And thank you, Mr. Chairman.

Mr. CHABOT. Thank you very much.

[The prepared statement of Mrs. Schlafly follows:]

PREPARED STATEMENT OF PHYLLIS SCHLAFLY

The assault on the Defense of Marriage Act (DOMA) has already begun. A lawsuit
claiming that the federal DOMA violates the U.S. Constitution was filed last month
in federal district court in Miami, Florida. A similar case claiming that a state
DOMA violates the U.S. Constitution is pending in federal district court in Ne-
braska, where a Clinton-appointed federal judge ruled on November 12, 2003 that
the case has legal sufficiency to proceed to trial.

The very idea that unelected, unaccountable judges could nullify both other
branches of government and the will of the American people is an offense against
our right of self-government that must not be tolerated.

The federal Defense of Marriage Act (DOMA) was adopted eight years ago by an
overwhelming majority of both Houses of Congress and signed by President Clin-
ton.! DOMA provides that whenever the word “marriage” or “spouse” is used in fed-
eral law, “marriage means only a legal union between one man and one woman as
husband and wife,” and “spouse refers only to a person of the opposite sex who is
a husband or a wife.”2

DOMA also protects each state’s right to adopt the same traditional definition of
marriage.? In response to the shelter offered by the federal DOMA, at least 39
states passed state DOMAs, which refuse recognition to same-sex marriages per-
formed elsewhere. Four state DOMAs have been put in state constitutions; pro-
posals to do likewise are on the ballot in several other states this year.

DOMA is a splendid, well-written law that fully comports with our great U.S.
Constitution. So, what’s the problem? You said at the last hearing on May 13, Mr.
Chairman, that it is “increasingly clear” that activist judges will probably declare
federal and state DOMAs unconstitutional. When you polled the witnesses at last
month’s hearing, all agreed that DOMA would not be given its intended effect by
the federal courts.

President Bush says repeatedly in his speeches around the country: “We will not
stand for judges who undermine democracy by legislating from the bench and try
to remake the culture of America by court order.”4 He’s right—we won’t stand for
such judicial arrogance.

Congress must back up this rhetoric with action! The American people expect
Cong‘lr{ess to use every constitutional weapon at its disposal to protect marriage from
attack.

Congress cannot stand by and let one activist judge cause havoc in our system
of marriage law. The General Accounting Office has compiled a 58-page list of 1,049
(since revised to 1,138)5 federal rights and responsibilities that are contingent on
DOMA’s definition of marriage. The GAO report states that the man-woman marital
relationship is “integral” to the Social Security system and “pervasive” to our system

1Public Law 104-199 (Sep. 21, 1996)

21 U.S.C. Sec 7

328 U.S.C. Sec 1738C

4Dallas, March 8, 2004

5GAO-04-353R (Feb. 24, 2004), revising and updating GAO/OGC-97-16 (Jan. 31, 1997)
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of taxation. The widespread social and familial consequences of DOMA also impact
on adoption, child custody, veterans benefits, and the tax-free inheritance of a
spouse’s estate.

We know that Congress has the unquestioned power to prevent an activist judge
from doing what all your previous witnesses have predicted. For example, in 2002,
Congress passed a law at Senator Tom Daschle’s urging to prohibit all federal courts
from hearing lawsuits challenging brush clearing in the Black Hills of South Da-
iotai 6Surely the definition of marriage is as important as brush fires in South Da-

ota!

The long list of federal statutes in which Congress successfully restricted the ju-
risdiction of the federal courts (restrictions upheld by the federal courts) includes
the Norris-LaGuardia Act of 1932, the Emergency Price Control Act of 1942, the
Portal-to-Portal Pay Act of 1947, the 1965 Medicare Act, the Voting Rights Act of
1965, and the 1996 Immigration Amendments. The Voting Rights Act of 1965 is a
dramatic manifestation of what Congress can constitutionally do when it wants to
limit court jurisdiction. This law denied jurisdiction to southern federal district
courts, requiring the southern states to bring their cases in the District Court for
the District of Columbia.

Isn’t the protection of marriage just as important as any of the issues on which
Congress effectively withdrew jurisdiction from the federal courts? The American
people think so.

I urge Congress to protect us from the judicial outrage that your previous wit-
nesses have predicted by passing legislation providing that no court of the United
States shall have jurisdiction to hear or determine any question pertaining to the
interpretation or validity of the Defense of Marriage Act or any state law that limits
the definition or recognition of marriage to the union of one man and one woman.

It is urgent that this legislation be passed now. This is Congress’s proper way to
dismiss the pending lawsuits challenging marriage exactly as the Daschle law ter-
minated pending lawsuits about brush clearing.

The Founding Fathers in their wisdom put into the United States Constitution
the power for Congress to curb the power of the judicial supremacists by deciding
what cases they can or cannot hear. The argument will be made that such legisla-
tion means we don’t trust the federal courts or the Supreme Court, and that’s ex-
actly right—we don’t trust the courts to respect the wishes of Congress or of the
American people on the matter of marriage. Instead of basing their rulings on the
U.S. Constitution, activist judges are more likely to use unconstitutional criteria
such as “emerging awareness” (as in Lawrence v. Texas7) or “evolving paradigm” (as
in Goodridge v. Department of Public Health 8).

My written testimony recites the long historical record which conclusively proves
that Congress has the power to regulate and limit court jurisdiction, that Congress
has used this power repeatedly, and that the courts have consistently accepted
Congress’s exercise of this power. The record is impressive, authoritative, and un-
questioned.

The record supports Congress’s power to limit court jurisdiction

In Turner v. Bank of North America (1799),° Justice Chase commented: “The no-
tion has frequently been entertained, that the federal courts derive their judicial
power immediately from the Constitution; but the political truth is, that the dis-
posal of the judicial power (except in a few specified instances) belongs to Congress.
If Congress has given the power to this Court, we possess it, not otherwise: and if
Congress has not given the power to us, or to any other Court, it still remains at
the legislative disposal.”

Even Chief Justice John Marshall, who defined the power of judicial review in
Marbury v. Madison,'® made similar assertions. For example, in Ex parte Bollman
(1807),11 Marshall said that “courts which are created by written law, and whose
jurisdiction is defined by written law, cannot transcend that jurisdiction.”

6 The Daschle law about brush clearing, Public Law 107-206, Sec. 706(j), states: “Any action
authorized by this section shall not be subject to judicial review by any court of the United
States.” The law authorized the Interior Department to clear timber in the Black Hills of South
Dakota in order to fight and prevent forest fires. Environmental groups had filed several law-
suits to stop timber clearing. At least one court had issued an order and other suits were pend-
ing. The Daschle law terminated all these suits so that timber clearing could continue without
judicial interference.

7 Lawrence v. Texas, 539 U.S. 558 (2003)

8 Goodridge v. Department of Public Health, 440 Mass. 309 (2003)

9 Turner v. President, Directors and Company, of the Bank of North America, 4 U.S. 8 (1799)

10 Marbury v. Madison, 5 U.S. 137 (1803)

11Ex parte Bollman, 8 U.S. 75 (1807)
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Early decisions of the Supreme Court were sprinkled with the assumption that
the power of Congress to create inferior federal courts necessarily implied, as stated
in U.S. v. Hudson & Goodwin (1812),12 “the power to limit jurisdiction of those
Courts to particular objects.” The Court stated, “All other Courts [except the Su-
preme Court] created by the general Government possess no jurisdiction but what
is given them by the power that creates them.”

The Supreme Court held unanimously in Sheldon v. Sill (1850) 13 that because the
Constitution did not create inferior federal courts but rather authorized Congress
to create them, Congress was also empowered to define their jurisdiction and to
withhold jurisdiction of any of the enumerated cases and controversies. This case
has been cited and reaffirmed numerous times. It was applied in the Voting Rights
Act of 1965,14 in which Congress required covered states that wished to be relieved
of coverage to bring their actions in the District Court for the District of Columbia.

The Supreme Court broadly upheld Congress’s constitutional power to define the
limitations of the Supreme Court “with such Exceptions, and under such Regula-
tions as the Congress shall make” in Ex parte McCardle (1869).15 Congress had en-
acted a provision repealing the act that authorized the appeal McCardle had taken.
Although the Court had already heard argument on the merits, it dismissed the
case for want of jurisdiction: “We are not at liberty to inquire into the motives of
the legislature. We can only examine into its power under the Constitution; and the
power to make exceptions to the appellate jurisdiction of this court is given by ex-
press words.”

McCardle grew out of the stresses of Reconstruction, but the principle there ap-
plied has been affirmed and applied in later cases. For example, in 1948 Justice
Frankfurter commented: “Congress need not give this Court any appellate power;
it may withdraw appellate jurisdiction once conferred and it may do so even while
a case is sub judice [already before the court].” 16

In The Francis Wright (1882),17 the Court said: “While the appellate power of this
court under the Constitution extends to all cases within the judicial power of the
United States, actual jurisdiction under the power is confined within such limits as
Congress sees fit to prescribe. . . . What those powers shall be, and to what extent
they shall be exercised, are, and always have been, proper subjects of legislative
control. . . . Not only may whole classes of cases be kept out of the jurisdiction alto-
gether, but particular classes of questions may be subjected to re-examination and
review, while others are not.”

Numerous restrictions on the exercise of appellate jurisdiction have been upheld.
For example, Congress for a hundred years did not allow a right of appeal to the
Supreme Court in criminal cases except upon a certification of divided circuit courts.

In the 1930s, liberals in Congress thought the federal courts were too pro-business
to fairly handle cases involving labor strikes. In 1932 Congress passed the Norris-
LaGuardia Act 1® removing jurisdiction in this field from the federal courts, and the
Supreme Court had no difficulty in upholding it in Lauf v. E. G. Shinner & Co.
(1938).19 The Supreme Court declared, “There can be no question of the power of
Congress thus to define and limit the jurisdiction of the inferior courts of the United
States.”

Liberals followed the same procedure when they passed the Hiram Johnson Acts
in order to remove jurisdiction from the federal courts over public utility rates and
state tax rates. These laws worked well and no one has suggested they be repealed.

Another celebrated example was the Emergency Price Control Act of 1942, in
which Congress removed from federal courts the jurisdiction to consider the validity
of any price-control regulation. In the test case upholding this law in Lockerty v.
Phillips (1943),20 the Supreme Court held that Congress has the power of “with-
holding jurisdiction from them [the federal courts] in the exact degrees and char-
acter which to Congress may seem proper for the public good.”

After the Supreme Court ruled in Tennessee Coal v. Muscoda (1944)21 that em-
ployers had to pay retroactive wages for coal miners’ underground travel to and

12 United States v. Hudson and Goodwin, 11 U.S. 32 (1812)

13 Sheldon v. Sill, 49 U.S. 441 (1850)

1442 U.S.C. Sec. 1973¢

15 Ex parte McCardle, 74 U.S. 506 (1869)

16 National Mutual Insurance Co. v. Tidewater Transfer Co., 337 U.S. 582 (1949)
17The Francis Wright, 105 U.S. 381 (1881)

1829 U.S.C. Sec. 101-115

19 Lauf v. E.G. Shinner & Co., 303 U.S. 323 (1938)

20 Lockerty v. Phillips, 319 U.S. 182 (1943)

21Tennessee Coal, Iron & Railroad Co. v. Muscoda Local No. 123, 321 U.S. 590 (1944)
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from their work station, Congress passed the Portal-to-Portal Act of 194722 prohib-
iting any court from enforcing such liability.

Even one of the leading judicial activists, Justice William Brennan, acknowledged
Congress’s constitutional power to limit the jurisdiction of the federal courts. In
1982 he wrote for the Court in Northern Pipeline Construction Co. v. Marathon Pipe
Line Co.:23 “Of course, virtually all matters that might be heard in Art. III courts
could also be left by Congress to state courts . . . [and] the principle of separation
pfdpowers is not threatened by leaving the adjudication of federal disputes to such
judges.”

In 1999 the Supreme Court upheld Congress’s power to restrict the jurisdiction
of the federal courts to interfere in certain immigration disputes (Reno v. American-
Arab Anti-Discrimination Committee).2* In 2003 the Supreme Court upheld a 1996
law signed by President Clinton that gave exclusive authority to the U.S. Attorney
General to deport certain illegal aliens and specified that federal courts have no ju-
risdiction to review such removal orders (Hatami v. Ridge).25

Another statute that prohibits judicial review is the Medicare law,26 on which
nearly everyone over age 65 relies for health care. Congress mandated that “there
shall be no administrative or judicial review” of administrative decisions about
many aspects of the Medicare payment system. When someone sued in federal court
anyway, the court dismissed the lawsuit based on this prohibition of judicial review
(American Society of Dermatology v. Shalala, 1996).27

Article I, Section 8 of the Constitution states: “The Congress shall have power
. . . to constitute tribunals inferior to the Supreme Court.” Article III, Section 1
states: “The judicial power of the United States, shall be vested in one Supreme
Court, and in such inferior courts as the Congress may from time to time ordain
and establish.” These two sections mean that all federal courts except the Supreme
Court were created by Congress, which defined their powers and prescribed what
kind of cases they can hear. Whatever Congress created it can uncreate, abolish,
limit or regulate.

The Supreme Court explained this in Lockerty v. Phillips (1943)20: “All federal
courts, other than the Supreme Court, derive their jurisdiction wholly from the exer-
cise of the authority to ‘ordain and establish’ inferior courts, conferred on Congress
by Article III, 1, of the Constitution. Article III left Congress free to establish infe-
rior federal courts or not as it thought appropriate. It could have declined to create
any such courts, leaving suitors to the remedies afforded by state courts, with such
appellate review by this Court as Congress might prescribe. . . . The Congressional
power to ordain and establish inferior courts includes the power ‘of investing them
with jurisdiction either limited, concurrent, or exclusive, and of withholding jurisdic-
tion from them in the exact degrees and character which to Congress may seem
proper for the public good.””

Article III, Section 2 states: “The Supreme Court shall have appellate jurisdiction,
both as to law and fact, with such exceptions, and under such regulations as the
Congress shall make.” This section means that Congress can make “exceptions” to
the types of cases that the Supreme Court can decide. This is the most important
way that Congress can and should bring an end to the reign of judges legislating
from the bench.

The American people expect Congress to use its constitutional power so clearly
available, and the voters are currently alienated because of Congress’s failure to put
down the attacks on marriage. We believe it is Congress’s constitutional duty to pro-
tect the American people from judicial supremacists who might commit the outrage
of overruling the federal and all state laws about marriage. Do we have self-govern-
ment by our elected representatives, or don’t we?

The argument will be made that we should accept any activist judge’s ruling as
“the law of the land” and that it is impertinent for Congress to preempt the courts.
However, House Judiciary Committee Chairman Sensenbrenner made it clear in a
speech to the U.S. Judicial Conference on March 16 of this year that he stands up
for Congress’s “constitutionally authorized” and “appropriate” powers over the judi-
ciary. Mr. Sensenbrenner was not referring to the subject of this hearing, but it
seems to me that the principle is the same. Congress must not shrink from sub-
jecting activist judges to criticism or from Congress’s use of its “constitutionally au-
thorized” powers.

2229 U.S.C. Sec. 252(d)

23 Northern Pipeline Construction Co. v. Marathon Pipe Line Co., 458 U.S. 50 (1982)
24 Reno v. American Arab Anti-Discrimination Committee, 525 U.S. 471 (1999)

25 Hatami v. Ridge, 270 F. Supp. 2d 763 (E.D. Va. 2003)

2642 U.S.C. Sec. 1395w-4(i)(1)

27 American Society of Dermatology v. Shalala, 962 F. Supp. 141 (D.D.C. 1996)
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It is imperative that Congress to stop federal judges from asserting judicial su-
premacy over our rights of self-government.

Mr. CHABOT. Professor Gerhardt, you're recognized for 5 minutes.

TESTIMONY OF MICHAEL GERHARDT, ARTHUR B. HANSON
PROFESSOR OF LAW, WILLIAM AND MARY LAW SCHOOL

Mr. GERHARDT. Thank you, Mr. Chair. It’s a great privilege to be
here this morning. I appreciate the opportunity to be here and to
be on a panel of such distinguished people, including someone I
would certainly acknowledge as one of the Nation’s leading experts
on Federal jurisdiction.

You’ve got my written statement. I will only make a few com-
ments that reiterate the points therein.

While the Supreme Court has broad authority to regulate Fed-
eral jurisdiction, this power is not unlimited. There’s nothing mag-
ical about the power to regulate Federal jurisdiction

Mr. NADLER. Excuse me, Professor. You said the Supreme Court.
I assume you meant Congress has authority.

Mr. GERHARDT. I'm sorry. Forgive me. That’s correct. 'm sorry.
That is certainly correct. There is certainly nothing magical about
this great body’s power to regulate Federal jurisdiction. It is sus-
ceptible to the same limits as all the other great powers that this
body has got. It is limited by federalism, it is limited by separation
of powers, it is limited by due process, it is limited by equal protec-
tion.

Hence, if Congress acts with the purpose and effect of violating
a constitutional right, that violates the Constitution. If Congress
acts in a way to prevent the Federal courts from ensuring a State
complies with the Constitution, that violates article VI of the Con-
stitution. If Congress keeps article III courts from invalidating an
unconstitutional law, that violates separation of powers. If Con-
gress withdraws jurisdiction in such a way that eviscerates the Su-
preme Court’s basic function in deciding cases arising under the
Constitution and ensuring finality and uniformity in the interpre-
tation and enforcement of Federal law, that, too, violates separa-
tion of powers. If Congress withdraws Federal jurisdiction for a
particular class of American citizens or based on their exercise of
fundamental rights, that violates the fifth amendment.

In short, Congress cannot use its power to regulate Federal juris-
dictions in ways that violate rights and equal protection, offends
federalism, or infringes separation of powers.

A few other points bear repeating. First, I think it is noteworthy
that Congress has shown admirable restraint in the past in not en-
dorsing numerous proposals for withdrawing Federal jurisdiction in
particular classes pertaining to constitutional claims or particular
plaintiffs. Moreover, Congress needs a neutral justification to with-
draw Federal jurisdiction, I think, in classes with respect to par-
ticular classes of constitutional claims or particular plaintiffs.

Distrust of unelected judges is not a neutral justification.
Unelected judges in the form of our Federal judiciary are integral
to protecting the rule of law in our legal system, the balance of
power among the branches, and protecting unpopular minorities
from the tyranny of the majority. For good reason the Supreme
Court has never upheld efforts to use the regulatory power over
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Federal jurisdictions to regulate substantive constitutional law. At
the same time, I think that it would be impermissible for you to
relegate a particular class of citizens of the United States, gays and
lesbians, to litigate their claims in retaliation against either them
or judicial decisions that might conceivably be in their favor. With
all due respect, I urge the Committee not today to do as its prede-
cessors have done in recognizing the benefits of our constitutional
systems of separation of powers and federalism far outweigh what-
ever their costs.

Thank you.

Mr. CHABOT. Thank you, Professor.

[The prepared statement of Mr. Gerhardt follows:]

PREPARED STATEMENT OF MICHAEL J. GERHARDT

It is an enormous privilege to participate in today’s hearing, “Limiting Federal
Court Jurisdiction to Protect Marriage for the States.” I understand the purpose of
today’s oversight hearing is to examine the Congress’ power to limit federal jurisdic-
tion, or to employ what are commonly called jurisdiction-stripping measures, in re-
sponse to recent court decisions on marriage. As members of this Committee well
know, jurisdiction-stripping raises some profound questions of constitutional law.
While the Supreme Court acknowledges that the Congress has broad power to regu-
late federal jurisdiction, this power is not unlimited. In my judgment, the Congress
cannot exercise any of its powers under the Constitution—not the power to regulate
interstate commerce, not the Spending power, and not the authority to define fed-
eral jurisdiction—in a manner that violates the Constitution. If Congress acts with
the purpose and effect of violating a constitutional right, that violates the Constitu-
tion. If Congress acts in a way that prevents the federal courts from ensuring state
law complies with the Constitution, that violates Article VI of the Constitution. If
Congress keeps Article III courts from invalidating an unconstitutional law, that
violates basic separation of powers. If Congress withdraws jurisdiction in such a
way that eviscerates the Supreme Court’s basic function in deciding cases arising
under the Constitution and ensuring finality and uniformity in the interpretation
and enforcement of federal law, that, too, violates separation of powers. If Congress
withdraws or restricts federal jurisdiction for a particular class of American citizens
or based on the exercise of fundamental rights, that violates the Fifth Amendment.
In short, Congress cannot use its power to restrict federal jurisdiction in ways that
violate rights and equal protection, offends federalism, or infringes separation of
powers.

Distrust of “unelected judges” does not qualify as a legitimate basis, much less
a compelling justification, for congressional action. “Unelected judges,” in the form
of our federal judiciary, are integral to protecting the rule of law in our legal sys-
tem, balance of power among the branches, and protecting unpopular minorities
from the tyranny of the majority. For good reason, the Supreme Court has never
upheld efforts to use the regulatory power over federal jurisdiction to regulate sub-
stantive constitutional law. With all due respect, I urge the Committee today to do
as its predecessors have done in recognizing the benefits of our constitutional sys-
tems of separation of powers and federalism far outweigh whatever their costs.
Below, I explain in greater detail the basic principles restricting congressional regu-
lations of jurisdiction in retaliation against, or in efforts to influence, substantive
judicial outcomes.

I. GENERAL PRINCIPLES

The Constitution allows judicial decisions on constitutional means to be displaced
by two means and two means only. The first is by a constitutional amendment. Arti-
cle V of the Constitution sets forth the requirements for amending the Constitution.
In our history, constitutional amendments have overruled only a few constitutional
decisions, including both the Eleventh and Fourteenth Amendments. Thus, it would
not be constitutional for the Congress to enact a statute to overrule a court’s deci-
sion on constitutional law. For instance, it would be unconstitutional for the Con-
gress to seek to overrule even an inferior court’s decision on the Second Amendment
by means of a statute. The second means for displacing an erroneous constitutional
decision is by a court’s overruling its own decisions or by a superior court. For in-
stance, the United States Supreme Court has expressly overruled more than a hun-
dred of its constitutional decisions. On countless other occasions, the Court has



16

modified, clarified, but not overruled its prior decisions on constitutional law. It is
perfectly legitimate to ask the Court, but not to command it, to reconsider a con-
stitutional decision.

To be sure, Article III grants the Congress authority to regulate federal jurisdic-
tion. This power is acknowledged almost universally as a broad grant of authority,
but it is not unlimited. The Congress has no authority to overrule a judicial decision
on constitutional law, even under the guise of regulating federal jurisdiction. Indeed,
the Supreme Court has long recognized that the Congress may not use its power
to regulate jurisdiction—or, for that matter, any other of its powers—in an effort
to influence substantive judicial outcomes. See, e.g., City of Boerne v. Flores, 521
U.S. 507 (1997); Dickerson v. United States, 530 U.S. 428 (2000). See also Ex Parte
Klein, 80 U.S. 128 (1871). Efforts, taken in response to or retaliation against judicial
decisions, to withdraw all federal jurisdiction or even jurisdiction of inferior federal
courts on questions of constitutional law are transparent attempts to influence, or
displace, substantive judicial outcomes. For several decades, the Congress, for good
reason, has refrained from enacting such laws. The closest the Congress has come
to doing this has been in insulating certain war-time measures from judicial review,
but I am unaware of any jurisdiction-stripping proposals pending in the House de-
signed to protect national security.

Moreover, proposals that would limit the methods available to Article III courts
to remedy constitutional injuries are constitutionally problematic. The problem with
such restrictions is that, as the Task Force of the Courts Initiative of the Constitu-
tion Project found, “remedies are essential if rights are to have meaning and effect.”
Indeed, the bipartisan Task Force was unanimous “there are constitutional limits
on the ability of legislatures to preclude remedies. At the federal level, where the
Constitution is interpreted to vest individual rights, it is unconstitutional for Con-
gress to preclude the courts from effectively remedying deprivations of those rights.”
While Congress clearly may use its power to regulate jurisdiction to provide for par-
ticular procedures and remedies in inferior federal courts, it may do so in order to
increase the efficiency of Article III courts not to undermine those courts. The Con-
gress needs a neutral reason for procedural or remedial reform. While national secu-
rity and promoting the efficiency of the federal courts qualify plainly as such rea-
sons, distrust of the federal judiciary does not.

II. RESTRICTING ALL FEDERAL JURISDICTION OVER
PARTICULAR FEDERAL LAWS OR CLAIMS

Sometimes the House considers proposals to restrict all federal jurisdiction with
respect to certain federal laws (or actions). For instance, bills have been introduced
to preclude inferior federal courts from deciding cases involving abortion rights,
school prayer, and gay marriage. In effect, such proposals would restrict both infe-
rior federal courts and the Supreme Court from enforcing, interpreting, or adjudi-
cating certain substantive matters. Consequently, the courts of last resort for inter-
preting, enforcing or entertaining challenges to laws restricting federal jurisdiction
over such matters are the highest courts in each of the fifty states.

Any proposal to withdraw all federal jurisdiction over a particular federal law has
several constitutional defects, in my judgment. The first is that it eviscerates an es-
sential function of the United States Supreme Court—namely, to declare what the
Constitution means in “cases arising under the Constitution.” Perhaps the most fa-
mous statement of this principle can be found is Professor Henry Hart’s observation
a half century ago that restrictions on federal jurisdiction are unconstitutional when
“they destroy the essential role of the Supreme Court in the constitutional system.”
Henry Hart, The Power of Congress to Limit the Jurisdiction of Federal Courts: An
Exercise in Dialectic, 66 Harv. L. Rev. 1362 (1953). The Court’s essential function
includes at the very least, as the Supreme Court famously declared in Marbury v.
Madison, 5 U.S. 137 (1803), to “say what the law is,” particularly in cases involving
the interpretation of the Constitution or federal law;! and Congress may not under-
mine this function under the guise of regulating federal jurisdiction.2 As the Task

1For more elaborate discussions of the Court’s essential functions, see, e.g., Leonard Ratner,
Majoritarian Constraints on Judicial Review: Congressional Control of Supreme Court Jurisdic-
tion, 27 Vill. L. Rev. 929 (1982); Lawrence Sager, Forward: Constitutional Limitations on Con-
gress’ Authority to Regulate the Jurisdiction of the Federal Courts, 95 Harv. L. Rev. 1 (1981);
Leonard Ratner, Congressional Power Over the Appellate Jurisdiction of the Supreme Court, 109
U. Pa. L. Rev. 157 (1960).

2Some authorities suggest a different, or additional basis, for the unconstitutionality of ex-
cluding all federal jurisdiction over a particular federal law or constitutional claim. In Martin
v. Hunter’s Lessee, 14 U.S. (1 Wheat.) (1816), Justice Story construed the vesting clause of Arti-
cle IIT as requiring, inter alia, “the whole judicial power of the United States should be, at all
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Force of the Courts Initiative of the Constitution Project recognized, “legislation pre-
cluding court jurisdiction that prevents the judiciary from invalidating unconstitu-
tional laws is impermissible. Neither Congress nor state legislatures may use their
powers to keep courts from performing their essential functions of upholding the
Constitution.”

Moreover, Congress cannot vest jurisdiction in courts to enforce a law but prohibit
it from considering the constitutionality of the law that it is enforcing. The Task
Force of the Courts Initiative of the Constitution Project unanimously concluded
“that the Constitution’s structure would be compromised if Congress could enact a
law and immunize that law from constitutional judicial review.” This is precisely
what a measure excluding all federal jurisdiction with respect to a federal enact-
ment seeks to do. For instance, it would be unconstitutional for a legislature to as-
sign the courts with enforcing a criminal statute but preclude them from deciding
the constitutionality of this law. It would be equally unlawful to immunize any piece
of federal legislation from constitutional judicial review. If Congress could immunize
its laws from the Court’s judicial review, then this power could be used to insulate
every piece of federal legislation from Supreme Court review. For instance, it is tell-
ing that in response to a Supreme Court decision striking down a federal law crim-
inalizing flag-burning, many members of the Congress proposed amending the Con-
stitution. This was an appropriate response allowed by the Constitution, but enact-
ing t{le same bill but restricting federal jurisdiction over it would be unconstitu-
tional.

In addition, courts must have the authority to enjoin ongoing violations of con-
stitutional law. For example, the Congress may not preclude courts from enjoining
laws that violate the First Amendment’s guarantee of freedom of speech. If an arti-
cle IIT court concludes that a federal law violates constitutional law, it would shirk
its duty if it failed to declare the inconsistency between the law and the Constitu-
tion and proceed accordingly.

Proposals to exclude all federal jurisdiction would, if enacted, open the door to an-
other, equally disastrous constitutional result—allowing the Congress to command
the federal courts on how they should resolve constitutional results. In Ex Parte
Klein, 80 U.S. at 146-47, the Supreme Court declared that it

seems to us that it is not an exercise of the acknowledged power of Congress
to make exceptions and prescribe regulations to the appellate power . . . What
is this but to prescribe a rule for the decision of a cause in a particular way?
. . . Can we do so without allowing that the legislature may prescribe rules of
decision to the Judicial Department or the government in cases pending before
it? . . . We think not . . . We must think that Congress has inadvertently
passed the limit which separates the legislature from the judicial power.

The law at issue in Ex Parte Klein attempted to foreclose the intended effect of both
a presidential pardon and an earlier Supreme Court decision recognizing that effect.
The Court struck the law down. In all likelihood, the same outcome would arise
with respect to any other law excluding all federal jurisdiction, for such a law is
no different than a law commanding the courts to uphold the law in question, a
command no doubt Article III courts would strike down even if they thought the
law in question was constitutional. There is no constitutionally meaningful dif-
ference between these laws, because the result of a law excluding all federal juris-
diction over a federal law and a command for the courts to uphold the law are pre-
cisely the same—preserving the constitutionality of the law in question.

A proposal to withdraw all federal jurisdiction with respect to a particular federal
matter conflicts with a second, significant limitation on the Congress’ power to regu-
late jurisdiction: The Congress may not use its power to regulate jurisdiction to con-
trol substantive judicial outcomes. The obvious effect of a prohibition of all federal
jurisdiction is to make it nearly impossible for the law to be struck down in every
part of the United States. The jurisdictional restriction seeks to increase the likeli-
hood that the federal statute will not be fully struck down.

Moreover, a proposal excluding all federal jurisdiction regarding a particular fed-
eral question undermines the Supreme Court’s ability to ensure the uniformity of
federal law. In effect, such a proposal would allow the highest courts in each of the

times, vested in an original or appellate form, in some courts created under its authority.” His
point was that at least some article III court ought to be empowered to wield the entire judicial
power of the United States. Yale Law School professor Akhil Amar has modifed this argument.
He contends that article III requires that “all” cases arising under federal law, “all” cases affect-
ing ambassadors, and “all” cases of admiralty or maritime jurisdiction must be vested, either
as an original or appellate matter, in some Article III court. Akhil Amar, A Neo-Federalist View
of Article III: Separating the Two Tiers of Federal Jurisdiction, 65 Boston U. L. Rev. 205 (1985).
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fifty states to become courts of last resort for interpreting, enforcing, or adjudicating
challenges to the law. This allows for the possibility that different state courts will
construe the law differently, and no review in a higher tribunal is possible. The
Court’s essential functions include ensuring finality and uniformity across the
United States in the enforcement and interpretation of federal law.

The third major problem with a proposal to exclude all federal jurisdiction is that
it may violate the equal protection component of the Fifth Amendment Due Process
Clause. See Bolling v. Sharpe, 347 U.S. 497 (1954) (recognizing, inter alia, that con-
gruence requires the federal government to follow the same constitutional standard
as the Fourteenth Amendment Equal Protection Clause requires states to follow).
The Court will subject to strict scrutiny any classifications that explicitly burden a
suspect class or fundamental right. A federal law restricting all federal jurisdiction
with respect to it or some other federal law does both. First, it may be based on
a suspect classification. A jurisdictional regulation restricting access by African-
Americans, or a particular religious group, to Article III courts to vindicate certain
interests ostensibly because of mistrust of “unelected judges” plainly lacks a compel-
ling justification and thus violates the equal protection class. While the usual con-
stitutional measure of a jurisdictional regulation is the rational basis test, a court
might find that even that has not been satisfied if the court finds the argument in
support of burdening African-Americans, women, or Jews is illegitimate. While the
Court has not employed strict scrutiny to analyze the constitutionality of laws bur-
dening gays and lesbians, the Court has found two such fail even to satisfy the ra-
tional basis test. A court analyzing whether a classification precluding a gay or les-
bian citizen from petitioning any Article III court would probably conclude that such
a restriction is no more rational than the classification struck down by the Supreme
Court in Romer v. Evans, 517 U.S. 620 (1996). In Romer, the Court found that the
state referendum disadvantaging gays and lesbians failed to pass the rational basis
test, because it had been motivated by animus. In all likelihood, a majority of the
Supreme Court would strike down such a measure as having been driven by the
same illegitimate concerns, or attitudes, that it rejected in that case.

A federal law restricting all federal jurisdiction may also run afoul of the Fifth
Amendment by violating a fundamental right. Such is the case with a proposal re-
stricting all federal jurisdiction over flag burning or school prayer. It is unlikely that
the Court would find a compelling justification for burdening fundamental rights.
I cannot imagine that the justices would agree that distrusting “unelected judges”
qualifies as a compelling justification. Nor is a regulation excluding all federal juris-
diction over a matter involving the exercise of fundamental rights, for it precludes
Article III courts even from enforcing the law.

In addition, a proposal excluding all federal jurisdiction may violate the Fifth
Amendment’s Due Process Clause’s guarantee of procedural fairness. Over a century
ago, the Court declared that due process “is a restraint on the legislative as well
as the executive and judicial powers of the government, and cannot be construed
to leave congress free to make ‘any due process of law, by its mere will.” For in-
stance, the Court has explained “that the Due Process Clause protects civil litigants
who seek recourse in the courts, either as defendants hoping to protect their prop-
erty or as plaintiffs seeking to redress grievances.” A proposal excluding all federal
jurisdiction effectively denies a federal forum to plaintiffs whose constitutional inter-
ests have been impeded by the law, even though Article III courts, including the
Supreme Court, have been designed to provide a special forum for the vindication
of federal interests.

Excluding all federal jurisdiction with respect to some federal law forces litigants
into state courts, which are often thought to be hostile or unsympathetic to federal
interests. To the extent that the federal law burdens federal constitutional rights,
it is problematic both for the burdens it imposes and for violating due process. Basic
due process requires independent judicial determinations of federal constitutional
rights (including the “life, liberty, and property” interests protected explicitly by the
Fifth Amendment). Because state courts are possibly hostile to federal interests and
rights and under some circumstances are not open to claims based on those rights,
due process requires an Article III forum.

Last but not least, as the authors of a leading casebook on federal jurisdiction
have observed, “At least since the 1930s, no bill that has been interpreted to with-
draw all federal court jurisdiction with respect to a particular substantive area has
become law.” R. Fallon, D. Meltzer, D. Shapiro, Hart and Wechsler’s The Federal
Courts and the Federal System 322 (2003). This refusal, for good reasons, con-
stitutes a significant historical practice that argues for, rather than against, pre-
cluding all federal jurisdiction in retaliation against judicial decision(s).
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III. RESTRICTING THE JURISDICTION OF INFERIOR FEDERAL COURTS

Another kind of proposal sometimes made in the Congress is to preclude the juris-
diction of the inferior federal courts. Unlike the kinds of laws considered in the prior
section, this kinds of law allows for the possibility of Supreme Court review albeit
by way of petition for certiorari from the state courts. Nevertheless, this proposal
has at least three constitutional defects. First, this proposal may violate the equal
protection component of the Fifth Amendment Due Process Clause because it may
burden a suspect class without a compelling justification or narrow tailoring. It is
well settled that a group, or class, that is characterized by its exercise of a funda-
mental right is a suspect class. Hence, a bill that barred inferior federal courts from
hearing any constitutional challenges may be directed at a suspect class, particu-
larly if the group it burdens is defined by its exercise of a fundamental right that
the restriction at issue is burdening.

The second major problem with withdrawing jurisdiction over a particular class
of cases from inferior federal courts is that it may violate separation of powers.3
Imagine, for instance, that an inferior court had struck down a state law prohibiting
flag-burning before the Supreme Court had decided on the constitutionality of that
law. If Congress had enacted a law precluding any other inferior courts jurisdiction
over the flag, its law would be unconstitutional for both attempting to override the
effects of a substantive judicial decision and for hindering the exercise of a first
amendment right.

The third problem with a proposal undertaken in retaliation against the federal
judiciary is that it may violate the Fifth Amendment due process clause. The Con-
gress’ power to regulate jurisdiction may withdraw jurisdiction in Article III courts
for neutral reasons, such as promoting their efficiency, national security, or improv-
ing the administration of justice. Neither mistrust of the federal judiciary nor hos-
tility to particular substantive judicial decisions (or to particular rights) qualifies as
a neutral justification that could uphold a congressional regulation of federal juris-
diction. It is hard to imagine why an Article III court, even the Supreme Court,
would treat such distrust as satisfying the rational basis test required for most leg-
islation. By design, Article III judges have special attributes—life tenure and guar-
antee of undiminished compensation—that are supposed to insulate them from
majoritarian retaliation. They are also supposed to be expert in dealing with federal
law and more sympathetic to federal claims than their state counterparts. See Mar-
tin v. Hunters’ Lessee, 14 U.S. 304 (1816). Yet, a proposal that excludes inferior fed-
eral court jurisdiction is ill-designed to achieve its purported purpose, because it
still allows state courts to hear challenges to the Pledge of Allegiance and retains
possible jurisdiction over those challenges in the Supreme Court. As long as Su-
preme Court review is possible (and it appears to be), “unelected” justices will de-
cide the merits of the challenges. It is hard to see that there is even a rational basis
for believing that the “unelected judges” on the nation’s inferior federal courts—all
nominated by presidents and confirmed by the Senate (with the exception of two re-
cess appointees)—cannot be trusted to perform their duties in adjudicating claims
relating to the Pledge of Allegiance. If a district court judge fails to do this or an
appellate federal court fails to do this, their decisions may be appealed to higher
courts.

Congress has shown admirable restraint in the past when it has not approved leg-
islation aimed at placing certain substantive restrictions on the inferior federal
courts. (I note that pending before the Court is the question whether the Presi-
dent’s, rather than the Congress’, authority to preclude all jurisdiction over claims
brought by people detained in Guantanemo Bay based on their detention.) Over the
years, there have been numerous proposals restricting jurisdiction in the inferior
courts in retaliation against judicial decisions, but the Congress has not enacted
them. The Congress has further refused since 1869 not to expand or contract the
size of the Court in order to benefit one party rather than another. These refusals,
just like those against withdrawing all federal jurisdiction in a particular class of
constitutional claims, constitute a significant historical practice—even a tradition—
that argues against, rather than for, withdrawing jurisdiction from inferior courts
over particular classes of constitutional claims.

3 Professor Theodore Eisenberg has argued that the Framers understood “that the federal
courts, whatever their form, could be expected to hear any litigant whose case was within the
federal constitutional jurisdiction, either at trial or on appeal.” Theodore Eisenberg, Congres-
sional Authority to Restrict Lower Federal Court Jurisdiction, 83 Yale L.J. 498 (1974). He sug-
gests that the Framers assumed that the Supreme Court could accomplish this objective, but
argues, as do many other scholars, that this assumption is no longer practical. Eisenberg argues
that Congress may exclude cases from federal jurisdiction for “neutral” policy reasons, such as
to avoid case overloads or promote the efficiency of federal courts.
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Beyond the constitutional defects with proposals to exclude certain cases from all
federal jurisdiction or inferior federal courts, they may not be good policy. They may
send the wrong signals to the American people and to people around the world.
Under current circumstances, they express hostility to Article III courts, in spite of
their special function in upholding constitutional rights and enforcing and inter-
preting federal law. If a branch of our government demonstrates a lack of respect
for federal courts, our citizens and citizens in other countries may have a hard time
figuring out why they should do otherwise. Rejecting proposals to exclude all federal
jurisdiction or inferior court jurisdiction for some constitutional claims extends an
admirable tradition within the Congress and reminds the world of our hard-won,
justifiable confidence in the special role performed by Article III courts throughout
our history in vindicating the rule of law.

Mr. CHABOT. Professor Redish, you're recognized for 5 minutes.

TESTIMONY OF MARTIN H. REDISH, LOUIS AND HARRIET
ANCEL PROFESSOR OF LAW AND PUBLIC POLICY, NORTH-
WESTERN LAW SCHOOL

Mr. REDISH. Thank you, Mr. Chairman.

I believe that as a matter of constitutional text, structure and
history, many of the issues that we are discussing today are far
simpler than numerous complex constitutional issues that the
courts deal with. The power of this Congress to limit the jurisdic-
tion of the Federal courts is clear. It is equally clear, however, and
I cannot emphasize this enough, about the absence of this Con-
gress’ power to exclude all judicial review of constitutional issues.
If this Congress limits the jurisdiction of the Federal courts, and
as I said before, I believe that power is extremely broad, it must
recognize that there still must be available a constitutionally ade-
quate judicial forum to adjudicate constitutional rights and inter-
pret the Constitution.

This is clearly the plan of the Constitution. There was a reason
that the Federal judiciary was insulated from direct popular elec-
tion and power to be regulated by the majoritarian branches. How-
ever, if this Congress limits the jurisdiction of the Federal courts,
the State courts may provide that constitutionally adequate forum.

As T tell my students, the State courts are soldiers in the Federal
judicial army. They are both empowered and obligated under arti-
cle VI, clause 2, the supremacy clause, to interpret and enforce the
Constitution. However, this Congress should not limit Federal
court jurisdiction in the very mistaken belief that it can exclude all
judicial review.

As to the power of this Congress over the jurisdiction of the Fed-
eral courts, I believe the text and the history are both quite clear
that it is not necessarily the way I would have chosen to structure
it, but when the text and the history are inexorable, we have no
choice. It’s what I refer to as the “I just work here” view of con-
stitutional interpretation.

Article IIT explicitly vests in Congress the power not to have cre-
ated lower Federal courts in the first place. The Framers’ assump-
tion was quite clear that if Congress chose not to create the lower
Federal courts, the State courts could provide an adequate forum
to interpret and enforce Federal law, including the Federal Con-
stitution. While this Congress did create the lower Federal courts
immediately, it is well established in the case law that that power
to, from time to time, ordain and establish the lower Federal courts
includes the power to abolish the lower Federal courts, and the
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greater power to abolish the lower Federal courts logically sub-
sumes within it the power to leave the courts in existence, but limit
their jurisdictions.

Similarly, as Congressman Hostettler quite accurately pointed
out, the Exceptions Clause in article III inescapably says that this
Congress may make exceptions to the Supreme Court’s appellate
jurisdiction. There are external constitutional limits on this power;
the Due Process Clause, the concept of separation of powers, and
the equal protection directive in the fifth amendment apply. How-
ever, there are no internal constitutional limits, no limits in article
IIT on Congress’ power. Its power is plenary.

There have been respected constitutional scholars, and I include
certainly Professor Gerhardt in this category, who have suggested
that Congress may not use its power to limit the so-called essential
functions of the Federal judiciary. I find that to be a textual phan-
tom. I consider it to be the equivalent of constitutional wishful
thinking. There is nothing that refers to any limit on essential
functions from—on this Congress’ power. If this Congress wishes to
combine its power over the article III lower courts and the Su-
preme Court under the exceptions clause, the end result is that it
can completely exclude Federal judicial power over pretty much
any issue, as long as the State courts remain available.

Despite the extent of this power, I consider it as a matter of the
American political process highly inadvisable to exercise it. My
view has nothing to do with my particular views on the substantive
merits of the issue of gay marriage. I claim no expertise on that,
and you wouldn’t be interested in my views anyway. I'm referring
more to the broader issues of American judicial and political proc-
ess.

I think this Congress should view its power to be the moral
equivalent of nuclear war to take away Supreme Court and lower
court jurisdiction. There are serious negative consequences. And we
would be left with 50 State supreme court interpretations of Fed-
eral law. I don’t think that’s an unconstitutional result. I consider
it an inadvisable result.

Thank you.

Mr. CHABOT. Thank you, Professor.

[The prepared statement of Mr. Redish follows:]

PREPARED STATEMENT OF MARTIN H. REDISH
INTRODUCTION

I have been asked to express my views concerning the scope of Congress’s con-
stitutional power to limit federal court jurisdiction over particular classes of cases.
While I have both taught and written about the subject on numerous occasions over
the last thirty years, I must concede at the outset that it is virtually impossible to
say definitively what the outer limits of this congressional power actually are. This
confusion results from the relatively limited case law that exists on the subject. In
a certain sense, of course, the lack of doctrinal development on this subject may well
be a good thing, because the issue arises in the courts only when the judicial and
legislative branches are involved in a tense political confrontation, a situation that
has occurred only rarely in the nation’s history. Yet the fact remains that relatively
few decisions have considered the issue, and what little doctrine does exist is occa-
sionally vague or inconsistent. Adding to the confusing state of the law are the dra-
matically different views expressed by federal jurisdiction scholars over the years.
Thus, the most I can do today is to provide my own theoretical take on the subject.
While I believe that this approach flows inexorably from both the text and structure
of the Constitution and is consistent with what little case law exists, for purposes
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of full disclosure I must concede that many respected scholars, both current and
past, would disagree with all or part of the approach I suggest here.

In this testimony, I plan to describe my approach to the question and explain why
I believe it derives from constitutional text and structure. I will then briefly describe
alternative theoretical models, and explain why I consider them to be unacceptable.

CONCLUSIONS

I believe that, at least as a constitutional matter, the issue of congressional power
to control federal jurisdiction is far simpler than many other scholars think. The
text and internal logic of Article III of the Constitution make clear that congres-
sional power to control the jurisdiction of the lower federal courts and the appellate
jurisdiction of the Supreme Court is extremely broad. There is nothing in the provi-
sion’s text that in any way confines congressional authority in either area. It is
highly likely, however, that the federal courts would construe congressionally im-
posed, substantively based restrictions on their jurisdiction in a highly grudging
manner. Thus, if Congress wishes to exercise its vast authority, it would be advised
to state its intent explicitly in the text of the relevant statutes.

To be sure, several other guarantees contained in the Constitution—due process,
separation of powers, and equal protection—may well impose limitations on the
scope of congressional power. The Due Process Clause of the Fifth Amendment re-
quires that a neutral, independent and competent judicial forum remain available
in cases in which the liberty or property interests of an individual or entity are at
stake. But as long as the state courts remain available and adequate forums to ad-
judicate federal law and protect federal rights, it is difficult to see how the Due
Process Clause would restrict congressional power to exclude federal judicial author-
ity to adjudicate a category of cases, even one that is substantively based. Separa-
tion of powers, on the other hand, imposes more far reaching restrictions. That doc-
trine prevents Congress from (1) itself adjudicating individual litigations, (2) direct-
ing a federal court how to decide a particular case, (3) employing the federal courts
for purposes of enforcement without simultaneously allowing them to interpret the
law being enforced or consider its constitutionality, or (4) overturning individual de-
cisions or classes of decisions already handed down by a federal court. However, it
is difficult to see how any of those constitutional guarantees would restrict congres-
sional authority completely to exclude substantively based categories of future or
presently undecided cases from either the jurisdiction of the lower federal courts or
the appellate jurisdiction of the Supreme Court. The constitutional directive of equal
protection restricts congressional power to employ its power to restrict jurisdiction
in an unconstitutionally discriminatory manner

It should be noted that the fact that Congress possesses such broad constitutional
power in no way implies that it would be either wise or appropriate, as a matter
of the American political process, for Congress to exercise its authority to remove
specific categories of substantive cases from federal jurisdiction. Purely as a matter
of policy, I believe that Congress should begin with a very strong presumption
against seeking to manipulate judicial decisions indirectly by selectively restricting
federal judicial authority. I also firmly believe that were Congress to take such ac-
tion it would risk undermining public faith in both Congress and the federal courts.
Due to their constitutionally granted independence and insulation from the
majoritarian branches of the federal government, the judiciary possesses a unique
ability to provide legitimacy to governmental action in the eyes of the populace.
Congressional manipulation of federal judicial authority therefore threatens the le-
gitimacy of federal political actions. Moreover, to exclude federal judicial power to
interpret or enforce substantive federal law undermines the vitally important func-
tion performed by the federal judiciary in the American political system. The exper-
tise and uniformity in interpretation of federal law that is provided by the federal
judiciary should generally not be undermined.

CONGRESSIONAL POWER TO CONTROL THE JURISDICTION
OF THE LOWER FEDERAL COURTS

Article III, section 1 of the Constitution provides that “[t]he judicial power of the
United States, shall be vested in one supreme court, and in such inferior courts as
the Congress may from time to time ordain and establish.” On its face, this lan-
guage vests in Congress complete discretion whether or not to create the lower fed-
eral courts, and the established historical understanding of the so-called
“Madisonian Compromise” makes clear that this view is accurate. For an extended
discussion of the Madisonian Compromise, see Martin H. Redish & Curtis Woods,
Congressional Power to Control the Jurisdiction of Lower Federal Courts: A Critical
Review and a New Synthesis, 124 U. Pa. L. Rev. 45, 52-55 (1975). The framers’ as-
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sumption appears to have been that were Congress to have chosen not to create the
lower federal courts, the state courts—who are explicitly bound to enforce federal
law under the Constitution’s Supremacy Clause, Article VI, cl. 2—would be avail-
able to serve as the trial forums for the adjudication of claims arising under federal
law. See generally Martin H. Redish, 15 Moore’s Federal Practice sec. 100.20 (3d
ed. 1997). The Supreme Court has proceeded on the logical assumption that if Con-
gress possessed discretion not to create lower federal courts in the first place, it also
has the power to abolish the lower federal courts. See, e.g., Lockerty v. Phillips, 319
U.S. 182 (1943); Sheldon v. Sill, 49 U.S. (8 How.) 441 (1850). Since it has been as-
sumed that Congress possesses the authority to abolish the lower federal courts
completely, the Court has assumed that it has the logically lesser power to “abolish”
them as to only certain cases by limiting their jurisdiction.

Scholars have on occasion raised questions about the validity of the assumption
that the power to create the lower courts logically dictates a corresponding power
to abolish them. See, e.g., Ronald Rotunda, Congressional Power to Restrict the Ju-
risdiction of the Lower Federal Courts and the Problem of School Busing, 64 Geo.
L.J. 839, 842-43 (1976). Nevertheless, since the constitutional text provides Con-
gress with the power “from time to time” to ordain and establish the lower courts,
I believe it is reasonable to infer from this language the power periodically to alter
what Congress has already created. And if one accepts congressional power to abol-
ish the lower courts, the power to leave them in existence but simultaneously re-
strict their jurisdiction seems to flow inexorably. If Congress possesses such author-
ity, it is difficult to see how Article III itself implicitly imposes any restrictions on
how that authority is to be employed. Thus, Article III would seem to provide no
constitutional bar to the congressional exclusion of substantively based categories of
cases from the jurisdiction of the lower federal courts.

Early in the nation’s history, Justice Joseph Story argued that the words, “shall
be vested” in Article III dictate that the lower federal courts must exist to exercise
judicial power in those cases constitutionally excluded from both the highly limited
original jurisdiction of the Supreme Court and the jurisdiction of the state courts.
Were the jurisdiction of the lower federal courts not to exist in such cases, the com-
mand of Article III that some federal court be available to adjudicate the case—ei-
ther a lower court or the Supreme Court—would be violated. However, even if Story
were correct in his assumption that the words, “shall be vested” are to be construed
to be a command—by no means an obviously correct construction—he ignored the
fact that, given the nature of the Madisonian Compromise that led to the drafting
of Article III, there are absolutely no federal cases constitutionally excluded from
state court jurisdictional authority. Thus, the entire logic of Story’s theory breaks
down. It is therefore not surprising that, while the theory has acquired some mod-
ern scholarly support, it has been virtually ignored by the courts. See Linda
Mullenix, Martin Redish & Georgene Vairo, Understanding Federal Courts and Ju-
risdiction 7-9 (Matthew Bender 1998).

CONGRESSIONAL POWER TO CONTROL THE APPELLATE JURISDICTION
OF THE SUPREME COURT

Article III, section 2 of the Constitution extends extremely limited original juris-
diction to the United States Supreme Court. In all other cases to which the federal
judicial power is extended, the Court is given appellate jurisdiction, “both as to law
and fact, with such exceptions, and under such regulations as the Congress shall
make.” On its face, this provision provides seemingly unrestrained congressional au-
thority to exclude categories of cases from the Supreme Court’s appellate jurisdic-
tion. In Ex parte McCardle, 74 U.S. (7 Wall.) 506 (1868), the post-Civil War Su-
preme Court appeared to recognize the unlimited authority explicitly authorized in
the text. See Martin H. Redish, Federal Jurisdiction: Tensions in the Allocation of
Judicial Power 25-27 (2d ed. 1990). However, in a subsequent decision the same
year, the Court construed McCardle narrowly, leaving open the possibility that the
Exceptions Clause is not to be extended as far as its text suggests. Ex parte Yerger,
75 U.S. (8 Wall.) 85 (1868). See also Felker v. Turpin, 518 U.S. 651 (1996). Never-
theless, the Supreme Court has to this day not resolved the outer reaches of the
Exceptions Clause, and I fail to comprehend how a textually unlimited power to
make exceptions to the Supreme Court’s appellate jurisdiction can be construed to
be limited in any way. While it is at least conceivable that other constitutional pro-
visions might confine this congressional power, at least the text of the Exceptions
Clause itself does not do so.
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SUGGESTED SCHOLARLY LIMITATIONS ON CONGRESSIONAL POWER
TO CONTROL FEDERAL JURISDICTION

As T have already indicated, I believe that the textual directives of Article III
make clear, on their face, that Congress possesses broad constitutional authority to
control the jurisdiction of both the lower federal courts and the United States Su-
preme Court. Nevertheless, several respected scholars have questioned the text’s
seemingly clear directives. However, none of these scholarly theories can withstand
careful critical analysis. Ultimately, all of them amount to what I have described
as a form of “constitutional wishful thinking.” Redish, Tensions, supra at 28. My
prior work has provided detailed critiques of each of these theories (see the pre-
viously cited sources). Here I will briefly describe those theories and the funda-
mental problems with each.

Henry Hart’s “Essential Functions” Thesis

Many years ago, Henry Hart cryptically suggested that the Exceptions Clause is
somehow restrained by a textually nonexistent limitation that prevents Congress
from interfering with the “essential functions” of the Supreme Court. Henry Hart,
The Power of Congress to Limit the Jurisdiction of Federal Courts: An Exercise in
Dialectic, 66 Harv. L. Rev. 1362, 1365 (1953). Though Hart never explained either
what those supposedly essential functions actually are or from where in the Con-
stitution he derived them, it appears from subsequent work by his supporters that
the concept is intended to include the unifying function of federal law interpretation
and the policing of state court interpretations of federal law. See Leonard Ratner,
Congressional Power QOver the Appellate Jurisdiction of the Supreme Court, 109 U.
Pa. L. Rev. 157, 201-02 (1960). As I have previously argued, however, the historical
evidence relied upon to support the “essential functions” thesis is “[alt best . . .
speculative and at worst . . . simply useless.” Martin H. Redish, Congressional
Power to Regulate Supreme Court Appellate Jurisdiction Under the Exceptions
Clause: An Internal and External Examination, 27 Vill. L. Rev. 900, 908 (1982). In
any event, as already noted, the text provides absolutely no suggestion of such a
limitation, regardless of what the history demonstrates.

Akhil Amar’s Theory

Professor Akhil Amar has suggested an alternative theory that provides that for
certain categories of cases to which the federal judicial power is extended in Article
IT1, section 2, Congress may not revoke all federal judicial jurisdiction. Unlike Pro-
fessor Hart (who confined his constitutional restriction on congressional power to
the Supreme Court’s appellate jurisdiction), Professor Amar asserts that at least one
level—the lower federal courts or the Supreme Court—(but not necessarily both)
must remain open to adjudicate any category of cases delineated in Article III, sec-
tion 2 preceded by the word, “all.” He reasons that the selective use of that word,
combined with the mandatory “shall be vested” language at the start of section 1,
provides a textual basis for his conclusion. See generally Akhil Amar, The Two-
Tiered Structure of the Judiciary Act of 1789, 138 U. Pa. L. Rev. 1569 (1990).

If Professor Amar’s theory were accepted (and I am unaware of any support for
it in the modern case law), it would severely restrict congressional power to remove
simultaneously from both the lower federal courts and the Supreme Court cases
that arise under federal law, since that is one of the categories preceded by the “all”
qualifier. However, it is difficult to imagine that the drafters of Article III would
have attempted to reach the result Professor Amar advocates simply by the cryptic
and selective use of the word, “all.” This is especially true, when at the very same
time they explicitly provided Congress with unlimited discretion not to create the
lower federal courts in the first place and to make exceptions to the Supreme
Court’s appellate jurisdiction.

In any event, purely as a matter of textual construction, Amar’s theory makes no
sense: If the words, “shall be vested” are, in fact, intended to be mandatory, all of
the categories of cases enumerated in Article III, section 2, are modified by it. This
is so, whether or not those categories are preceded by the word, “all.” Thus, if we
are to take seriously Amar’s out-of-context focus on the words, “shall be vested,” his
textual argument must logically lead to the conclusion that every category of cases
enumerated in Article III, section 2 must be heard by some Article III court, regard-
less of whether or not it is preceded by the word, “all.” For my detailed critique of
Professor Amar’s theory, see Martin H. Redish, Text, Structure, and Common Sense
in the Interpretation of Article III, 138 U. Pa. L. Rev. 1633 (1990). See also John
Harrison, The Power of Congress to Limit the Jurisdiction of Federal Courts and the
Text of Article III, 64 U. Chi. L. Rev. 203 (1997) (criticizing Amar’s theory). For a
defense of Amar’s theory, however, see Robert Pushaw, Congressional Power QOuver
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Federal Court Jurisdiction: A Defense of the Neo-Federalist Interpretation of Article
III, 1997 B.Y.U. L. Rev. 847.

Professor Sager’s Theory

Professor Lawrence Sager has argued that Congress may not use its authority to
revoke jurisdiction from both the Supreme Court and the lower federal courts in a
substantively selective manner. Lawrence Sager, The Supreme Court 1980 Term,
Foreword: Constitutional Limitations on Congress’ Authority to Regulate the Juris-
diction of the Lower Federal Courts, 95 Harv. L. Rev. 17 (1981). However, for the
most part Professor Sager’s focus appears to be on jurisdictional exclusions for state
behavior when constitutional rights are at stake. See id. at 69. Thus, were Congress
to exclude the jurisdiction of all Article III federal courts in cases involving ques-
tions of purely sub-constitutional law not involving state action, Sager’s theory is
at best of diluted force. In any event, I have argued that Sager’s theory ignores the
clear textual directives of Article III. See Martin H. Redish, Constitutional Limita-
tions on Congressional Power to Control Federal Jurisdiction: A Reaction to Pro-
fessor Sager, 77 Nw. U. L. Rev. 143 (1982). For further criticism of Sager’s theory,
see Gerald Gunther, Congressional Power to Curtail Federal Court Jurisdiction: An
Opinionated Guide to the Ongoing Debate, 36 Stan. L. Rev. 895, 915 (1984).

RELEVANCE OF OTHER CONSTITUTIONAL PROTECTIONS

Due Process

While the outer reaches of the right remain somewhat unclear, it is established
that the Due Process Clause requires adjudication by a neutral, independent forum
before government may revoke protected liberty or property interests. See, e.g.,
Tumey v. Ohio, 273 U.S. 510 (1927). See generally Martin H. Redish & Lawrence
C. Marshall, Adjudicatory Independence and the Values of Procedural Due Process,
95 Yale L.J. 455 (1986). Thus, where constitutional rights are at stake, Congress
may not revoke all forms of access to an independent judicial forum. Bartlett v.
Bowen, 816 F.2d 695 (D.C. Cir. 1987). But even the exclusion of both lower federal
court and Supreme Court jurisdiction would not bring about such a result, as long
as the state courts remain a viable alternative. I have long expressed concern about
exactly how viable the state court remedy is (see Redish, 77 Nw. U. L. Rev. 143;
Redish & Marshall, supra), but the case law is quite clear that the state courts are
deemed to satisfy the due process requirement of a neutral judicial forum. Thus, as
long as state courts remain open, congressional exclusion of federal jurisdiction
raises no issue of due process.

Separation of Powers

The separation-of-powers limitations on congressional power to control federal ju-
risdiction are somewhat more complex than the due process limitation. Derived from
both the text and structure of Article III, the separation-of-powers doctrine imposes
significant restrictions on congressional authority. Before exploring those restric-
tions, however, it is important to note that as long as Congress completely excludes
federal court jurisdiction over a particular category of cases, including the enforce-
ment power, generally separation-of-powers problems are unlikely to arise. The only
concern would be were Congress to exclude federal court jurisdiction and itself at-
tempt to adjudicate individual cases, a clearly unconstitutional usurpation of the ju-
dicial power by the legislative branch.

Most of the difficulties occur, however, primarily when Congress vests jurisdiction
in the federal courts (lower courts or Supreme Court) while simultaneously imposing
restriction on federal judicial ability to interpret the law being enforced or to review
its constitutionality. See generally United States v. Klein, 80 U.S. (13 Wall.) 128
(1871). For a more detailed description of the case and its implications, See Redish,
Tensions, supra at 48-49. This limitation flows from the theory of the “quid pro
quo:” the notion that where Congress wishes to invoke the unique legitimacy that
the independent federal judiciary possesses, it must allow the judiciary full author-
ity to interpret and review the law that it is asked to enforce. In addition, the Su-
preme Court has made clear that while Congress may alter the general substantive
sub-constitutional law to be applied by the federal courts, it may not reverse specific
judgments already entered by the federal courts. Plaut v. Spendthrift Farm, Inc.,
514 U.S. 211 (1995).

Equal Protection

The equal protection directive, deemed to be implicit in the Due Process Clause
of the Fifth Amendment, can conceivably also play a role in limiting congressional
power to control federal jurisdiction. Despite its seemingly unlimited authority
under Article III, Congress quite clearly may not revoke or confine federal jurisdic-
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tion in a discriminatory manner. For example, Congress could not successfully argue
that its greater constitutional power to exclude federal judicial power completely
logically subsumes the lesser power of excluding federal judicial power, for example,
in cases brought by African Americans, Jews, or Women.

POLITICAL PROCESS CONSIDERATIONS

It is clear to me that Article III of the Constitution vests broad power in Congress
to exclude the jurisdiction of both the Supreme Court and the lower federal courts.
While externally derived constitutional doctrines impose distinct limits on that
power, I can see absolutely no textual or structural basis for denying Congress
power completely to exclude substantive categories of cases from the jurisdiction of
the federal courts. This is true, even in cases in which constitutional rights are at
stake, as long as an alternative adequate judicial forum has been made available.

It does not follow, however, that Congress should choose to exercise this power.
To the contrary, I firmly believe that Congress should choose to exercise this power
virtually never. There has long existed a delicate balance between the authority of
the federal judiciary and Congress, and the exclusion of substantively selective au-
thority from all federal courts seriously threatens that balance. I firmly believe,
therefore, that whatever the scope of its constitutional power, Congress should be
extremely reluctant to exercise that power.

Mr. CHABOT. And, Congressman Dannemeyer, you're recognized
for 5 minutes.

TESTIMONY OF THE HONORABLE WILLIAM E. DANNEMEYER,
FORMER U.S. REPRESENTATIVE

Mr. DANNEMEYER. Thank you, Mr. Chairman.

I think it’s appropriate to put this whole issue in the perspective
of why we are here this morning in that there is an intense cul-
tural war waging in this Nation over values, and the issue for the
political leadership of this country is whether you, the elected
Members of Congress, will have the courage to affirm that God ex-
ists. That’s the issue. This issue over how we define marriage is an
important aspect of that cultural war.

Another issue that deserves attention by this Congress deals
with whether or not we will affirm in the Pledge of Allegiance and
the national motto that God exists.

There’s no question that the homosexual political movement is a
powerful force in this culture not because of its numbers, but be-
cause of the people controlling the media of this country who look
upon that movement as an idea and a civil right whose time has
come. We need to recognize this.

And so, what exists in the system to correct this effort for polit-
ical power? This political movement of homosexuals has chosen the
judiciary of America as the means of achieving their goals. Why?
Because they know they can’t get their agenda through the elected
representatives in the State legislatures and in the Congress of the
United States, and so they’ve chosen a judiciary in the State of
Massachusetts as a happy hunting ground for their goal. And then
they rely upon provision of Full Faith and Credit Clause of the
U.S. Constitution which says that anybody that goes to Massachu-
setts and gets a marriage and is married must be recognized in
every other State of the Union.

And then DOMA comes along and says a State has a right to not
do that, and then we recognize the reality that the U.S. Supreme
Court may pass upon the constitutionality of DOMA, and they may
turn it down. We don’t know. That’s where this place, the Congress
of the United States, under the Constitution, can come forward and
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affirm the values that God created for mankind that have con-
trolled civilizations from the beginning of time. Marriage exists of
a man and a woman who form a family, and that’s how we provide
for the next generation.

In addition, our laws should provide that we will teach in the
public schools of this Nation that God exists who created rules for
man to live by. This body, Congress, can use article III, section 2
of the Constitution to acxcept these areas of the jurisdiction of the
Federal court system. I would urge it to do so.

The other alternative, of course, that the professor has talked
about is that this would leave judicial inquiry to State legislature—
State judicial courts. I acknowledge that. Well, the answer to that
is a constitutional amendment. But do we have two-thirds of the
votes in the House and in the Senate to get a constitutional amend-
ment? I don’t think so.

So the move at this time, at this—in this Congress is to use arti-
cle III, section 2, and then if the Supreme Court turns that down,
what other recourse do we then have to achieve the goal of affirm-
ing that marriage exists and we’ll have God in the Pledge of Alle-
giance is a constitutional amendment? I hope it doesn’t come to
that. But I think Congress at this time should take that step.

For example, I just—if I have time left here, Members, the use
of article III, section 2 by Congress is not something with which
they are unfamiliar. In the last Congress it was used 12 times, and
I submit that if it was used 12 times in the last Congress, it can
be used 1 time in this current Congress. There have been a number
of articles that have been written by distinguished scholars on the
use of article III, section 2, and I would hope that the Members of
this Subcommittee and the full Subcommittee will give due consid-
eration to them.

Thank you.

Mr. CHABOT. Thank you very much, Congressman.

[The prepared statement of Mr. Dannemeyer follows:]

PREPARED STATEMENT OF THE HONORABLE WILLIAM E. DANNEMEYER

Mr. Chairman and members of the Subcommittee:

Thomas Jefferson is generally recognized by most historians as the principle au-
thor of the Declaration of Independence. Our Founding Fathers created a federal
system of three branches, Executive, Legislative and Judicial.

On Aug. 18, 1821, Jefferson wrote to Charles Hammond and expressed his fear
that, of the three branches of government which were created, the one he feared
the most was the federal judiciary in these words:

“The federal judiciary is working like gravity by night and by day, gaining a
little today and a little tomorrow, and advancing its noiseless step like a thief
over the field of jurisdiction until all shall be usurped from the States, and the
government of all be consolidated into one (i.e., federalization).”

Decisions of the federal judiciary over the last half century have resulted in the
theft of our Judeo-Christian heritage, a brief sampling is as follows:
¢ Enacting “a wall of separation between church and state”
¢ Banning nondenominational prayer from public schools
e Removing the Ten Commandments from public school walls
o Removing God from the Pledge of Allegiance
Congress should use Article III, Section 2, clause 2 of the U.S. Constitution to re-

cover what has been stolen. Under the heading “Jurisdiction of Supreme and Appel-
late Courts,” the clause says:
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“In all cases affecting ambassadors, other public ministers and consuls, and
those in which a state shall be party, the Supreme Court shall have original
jurisdiction. In all the other cases before mentioned, the Supreme Court shall
have appellate jurisdiction, both as to law and fact, with such exceptions, and
under such regulations as the Congress shall make.”

Over the last 200 years, Congress has exercised this authority to except certain
areas from the jurisdiction of the federal court system. In Turner vs. Bank of North
America 4 Dall. (4 U.S.,8(1799)), the Supreme Court concluded that the federal
courts derive their judicial power from Congress, not the Constitution.

In Cary vs. Curtis 3 How, (44 U.S.), 236 (1845), a statute made final the decision
of the secretary of the Treasury in certain tax deductions. The statute was chal-
lenged as an unconstitutional deprivation of the judicial power of the courts. The
Supreme Court concluded that the jurisdiction of the federal courts (inferior to the
Supreme Court) was in the sole power of Congress.

In Sheldon vs. Sill 8 How (49 U.S. 441(1850)), involved the validity of the assignee
clause of the Judicial Act of 1789 restricting such action to establish federal court
jurisdictions. The Supreme Court sustained the power of Congress to limit the juris-
diction of the inferior federal courts.

In Ex Parte McCardle 6 Wall. (73 U.S.) 318 (1 868), the Supreme Court accepted
review on certiorari of a denial of a petition for a writ of habeas corpus by the cir-
cuit court. Congress, fearful the Supreme Court would honor the writ, passed a law
repealing the act which authorized the appeal. The Supreme Court dismissed the
case for lack of jurisdiction.

In Lauf vs. E.G. Shinner & Co. 303 U.S. 323, 330 (1938), the Supreme Court
upheld the power of Congress to define and limit the jurisdiction of the inferior
courts of the United States in the form restrictions on the issuance of injunctions
in labor disputes under the Norris-La Guardia Act of 1932.

In Lockerty v. Phillips 319 U.S. 182 (1943), Congress provided for a special court
to appeal price control decisions under the Emergency Price Control Act of 1942.
The Supreme Court sustained this restriction.

One of the outstanding Constitutional scholars in the Senate is Robert Byrd, West
Virginia Democrat. In 1979, in order to once again allow voluntary prayer in public
schools, he introduced a law to except this subject from the federal court system
under Article III, 2.2. Unfortunately, it was not enacted into law.

In the 107th Congress (2001-2002), Congress used the authority of Article III,
Section 2, clause 2 on 12 occasions to limit the jurisdiction of the federal courts.

Sen. Thomas A. Daschle, South Dakota Democrat, used the exception authority
of Article III, 2.2 in order to cut some timber in South Dakota.
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ATTACHMENTS

Congressman William E. Dannemeyer
1979-1992
1105 E. Commonwealth, Box 13
Fullerton, CA 92831
Tel: 714-871-4318 Fax: 714-871-4221

June 17, 2004

House Judiciary Subcommittee on the Constitution
2138 Rayburn House Office Building
Washington, D.C. 20515-6216

Dear Members:

Thank you for allowing me to testify at a hearing of your subcommitiee on Thursday,
June 24, 2004, at 10:00 A.M., concerning the right of Congress to utilize Article 3 2.2. of
the U.S. Constitution to protect marriage for the States as well as correct an erroneous
interpretation of the First Amendment by decisions of the Supreme Court which have
stolen our Judeo-Christian heritage.

These documents are being submitted as a part of my testimony:

1. Letter dated January 15, 2004, entitled “Coaiition to Acknowledge That God
Exists and to Allow Expression of Faith” signed by leaders of 26 organizations.

a. Op Ed piece in the Washington Times, October 7, 2003, on the use of
Article 32.2.

b. Op Ed piece in the Orange County Register of September 21, 2003,
Judges are stealing our Judeo-Christian heritage.

2. Analysis by Congressional Research Service dated June 29, 1992, describing
the history of Congressional use of Article 3 2.2 of the U.S. Constitution from
1788 to 1992.

3. List of 12 times that Article 3 2.2. was used by Congress in the 107th
Congress (2001-2002) to limit Federal Court jurisdiction

4. Page 20-21 of Booklet by David Barton showing polling data supporting
voluntary prayer in Public Schools
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5. Letter dated February 7, 2003, indicating White House support for this
legisiative effort.

6. Articie dated January 12, 2004, by Professor John Eidsmoe describing the
need to end Judicial Tyranny.

7. Copy of $1558 by Senator Allard of Colorado

8. Copy of HR 3190 by Congressman Pickering - identical 10 81558,
9. $ 2323 by Senator Shelby

10. HR 3799 by Congressman Aderholt - identical to § 2323

11. Article in the Orange County Register of June 15, 2004 on the ruling by the
U.8. Supreme Court.

Very truly yours,

William E. Dannemeyer
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COALITION TO ACKNOWLEDGE THAT GOD EXISTS
AND TO ALLOW EXPRESSIONS OF FAITH

January 15,2004

SUBJECT: REQUESTING CONGRESS TO ENACT LEGISLATION
NOW PENDING IN THE HOUSE AND SENATE

ADDRESSED TO CONGRESSIONAL LEADERS

HOUSE SENATE
- Speaker Dennis Hastert - Majority Leader Bill Frist
- Majority Leader Tom DeLay - Majority Whip Mitch McConnell
- Majority Whip Roy Blunt - Policy Committee Chairman Jon Kyl
- Judiciary Committee Chairman - Judiciary Committee Chairman
James Sensenbrenner, Jr. Orrin G. Hatch
- Judiciary Committee - Judiciary Committee
Constitution Constitution, Civil Rights
Subcommittee Chairman and Priority Rights
Steve Chabot Subcommittee Chairman
- Value Action Team Chairman John Cornyn
Joseph R. Pitts - Value Action Team Chairman

Sam Brownback

The current Congress has a unique and historic opportunity to correct a wrong
interpretation of the First Amendment by decisions of the U.S. Supreme Court which in the past
half century have stolen our Judeo Christian heritage. Unique and historic because this is the
first time since 1955 that both Houses of Congress and the White House are supportive of a
political philosophy which is willing to acknowledge that God exists who created rules which all
persons are to observe.

A brief sampling of some of these decisions is as follows:

Enacting “a wall of separation berween church and state”
(Everson v. Board of Education. 1947)
Banning nondenominational prayer from public schools
(Engel v. Vitale, 1962)
Removing the Ten Commandments from public school walls
(Stone v. Graham, 1980)
Striking down a “period of silence not to exceed one minute.. for mediation or voluntary
prayer”
(Wallace v. Jaffree, 1983)
Censoring creationist viewpoints when evolutionist viewpoints are taught
(Edwards v. Aguillard, 1957)
Barring pravers at public school graduations
(Lee v. Weisman, 1992)

We believe that the principle problem facing America is a spiritual one. Since 9-11, our
political leaders have been heard to publicly ask on many occasions “God Bless America.” If we
are honest with ourselves, why should God Bless America? For over two generations we have
been teaching children in public schools the God does not exist.
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We are encouraged that in the current Congress legislation has been introduced to allow

public expression of faith and to acknowledge that God exists in America. We thank and support
the following authors and the legislation they have introduced and strongly urge the
Congressional leadership to move this legislation expeditiously and produce a statute and/or a
Constitutional Amendment which will minimally retain God in the Pledge of Allegiance: retain
“In God We Trust” as our national motto; allow voluntary prayer in public schools; allow the
display of the Ten Commandments in public buildings and if a statute, utilize Article 3, 2.2 of the
U.S. Constitution to except these subject areas from the federal court system.

Senator Allard of Colorado — 81558, 10 co-sponsors

Statute to allow display of Ten Commandments and to retain God in pledge and “In God
We Trust” as national motto. Uses Article 3, 2.2 to except these subjects from Federal
Courts

Congressman Aderholt of Alabama, HR 2045 - Ten Commandments Defense Act of
2003, 110 co-sponsors
Allows displaying of Ten Commandments, Allows expressions of faith in public

Congressman Akin of Missouri — H. Res. 153 [H, 22 co-sponsors
Resolution for President to issue proclamation for fasting & prayer

Congresswoman Emerson from Missouri — HJ Res. 7, 1 co-sponsor
Constitutional Amendment to allow voluntary prayer in public schools

Congressman Istook of Oklahoma — HJ Res. 46, 100 co-sponsors
Constitutional Amendment to allow voluntary prayer in public schools

Congressman Paul of Texas — HR 1547, 3 co-sponsors
Statute to except religious freedom from jurisdiction of federal courts

Congressman Pickering of Mississippi — HJ Res. 40, 11 co-sponsors
Constitutional Amendment to retain God in pledge and “In God We Trust” as national
motto

Congressman Pickering of Mississippi — H R 3190, 35 co-sponsors

Statute to allow display of Ten Commandments and to retain “God” in pledge and “In
God We Trust” as national motto. Uses Article 3, 2.2 to except these subjects from
Federal Courts.

Polling data overwhelmingly supports this legislation:

“For example, in 1985, 69 percent of Americans supported school prayer; by 1991, that
number had increased to 78 percent. Similarly, in 1988, 68 percent of Americans
supported a constitutional amendment to reinstate school prayer; by 1994, that number
had risen to 73 percent.

Furthermore, the public is strongly unified on the subject of spoken — not silent — prayer.
Tn 1995, the support for spoken prayers by students of all faiths was at 75 percent and by
2001 (before the terrorist attacks) it was at 77 percent. Additionally, 80 percent believe
that students should be able to recite a spoken prayer at graduations, and support for other
types of visible religious expressions at schools remains equally high.”
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Article IIT, Section 2-- The Washington Times

The Washington Times

Article ITI, Section 2

Uphold America’s Judeo-Christian heritage
By William E. Dannemeyer
THE WASHINGTON TIMES

Published Ocraber 7, 2003

Thomas Jefferson is generally recognized by most historians as the principle author of the
Declaration of Independence. Our Founding Fathers created a federal system of three branches,
Executive, Legislative and Judicial.

On Aug. 18, 1821, Jefferson wrote to Charles Hammond and expressed his fear that, of the
three branches of government which were created, the one he feared the most was the federal
judiciary in these words:

“The federal judiciary is working like gravity by night and by day, gaining a little today and
a little tomorrow, and advancing its noiseless step like a thief over the field of jurisdiction until
all shall be usurped from the States, and the government of all be consolidated into one (i.e.,
federalization)."

Decisions of the federal judiciary over the last half century have resulted in the theft of our
Judeo-Christian heritage, a brief sampling is as follows:

s Enacting "a wall of separation between church and state”

¢ Banning nondenominational prayer from public schools

s Removing the Ten Commandments from public school walls
s Removing God from the Pledge of Allegiance

Congress should use Article ITI, Section 2, clause 2 of the U.S. Constitution to recover what
has been stolen. Under the heading "Jurisdiction of Supreme and Appellate Courts,” the clause
says:

"In all cases affecting ambassadors, other public ministers and consuls, and those in
which a state shall be party, the Supreme Court shall have original jurisdiction. In all the
other cases before mentioned, the Supreme Court shall have appellate jurisdiction, both
as to law and fact, with such exceptions, and under such regulations as the Congress shall
make."

Over the last 200 years, Congress has exercised this authority to except certain areas from
the jurisdiction of the federal court system. In Turner vs. Bank of North America 4 Dall. (4
U.S.,8(1799)), the Supreme Court concluded that the federal courts derive their judicial power
from Congress, not the Constitution.

In Cary vs. Curtis 3 How, (44 U.S.), 236 (1845), a statute made final the decision of the
secretary of the Treasury in certain tax deductions. The statute was challenged as an
unconstitutional deprivation of the judicial power of the courts. The Supreme Court concluded
that the jurisdiction of the federal courts (inferior to the Supreme Court) was in the sole power of
Congress.

In Sheldon vs. Sill 8 How (49 U.S. 441(1850)), involved the validity of the assignee clause
of the Judicial Act of 1789 restricting such action to establish federal court jurisdictions. The
Supreme Court sustained the power of Congress to limit the jurisdiction of the inferior federal
courts.
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In Ex Parte McCardle 6 Wall. (73 U.S.) 318 (1 868), the Supreme Court accepted review on
certiorari of a denial of a petition for a writ of habeas corpus by the circuit court. Congress,
fearful the Supreme Court would honor the writ, passed a law repealing the act which authorized
the appeal. The Supreme Court dismissed the case for lack of jurisdiction.

In Lauf vs. E.G. Shinner & Co. 303 U.S. 323, 330 (1938), the Supreme Court upheld the
power of Congress to define and limit the jurisdiction of the inferior courts of the United States
in the form restrictions on the issuance of injunctions in labor disputes under the Norris-La
Guardia Act of 1932.

In Lockerty v. Phillips 319 U.S. 182 (1943), Congress provided for a special court to appeal
price control decisions under the Emergency Price Control Act of 1942. The Supreme Court
sustained this restriction.

One of the outstanding Constitutional scholars in the Senate is Robert Byrd, West Virginia
Democrat. In 1979, in order to once again allow voluntary prayer in public schools, he
introduced a law to except this subject from the federal court system under Article 11, 2.2.
Unfortunately, it was not enacted into law.

In the 107th Congress (2001-2002), Congress used the authority of Article III, Section 2,
clause 2 on 12 occasions to limit the jurisdiction of the federal courts.

Sen. Thomas A. Daschle, South Dakota Democrat, used the exception authority of Article III,
2.2 in order to cut some timber in South Dakota.

Congress responds to pressure from the public. Call, write, e-mail or fax your senator or
member of the House to enact 51 558 by Sen. Allard, Colorado Republican, and HR 3190 by
Rep. Pickering Mississippi Republican. These bills allow the Ten Commandments to be
displayed and retain God in the Pledge of Allegiance and use Article ITI, Sec. 2.2.

Former Rep. William E. Dannemeyer is co-chairman of Americans For Voluntary School
Prayer.

copyright € 2003 News World Communications, [nc. Al rights rescrved.
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of the opinion specify the elements essential of a foreign state for
purposes of jurisdiction, such as sovereignty and independence.

Narrow Construction of the Jurisdictionn.—As in cases of
diversity jurisdiction, suits brought to the federal courts under this
category must clearly state in the record the nature of the parties.
As early as 1809, the Supreme Court ruled that a federal court
could not take jurisdiction of a cause where the defendants were
described in the record as “late of the district of Maryland,” but
were not designated as citizens of Maryland, and plaintiffs were de-
scribed as aliens and subjects of the United Kingdom. 1937 The me-
ticulous care manifested in this case appeared twenty years later
when the Court narrowly construed §11 of the Judiciary Act of
1789, vesting the federal courts with jurisdiction when an alien
was a party, in order to keep it within the limits of this clause. The
judicial power was further held not to extend to private suits in
which an alien is a party, unless a citizen is the adverse party. 1038
This interpretation was extended in 1870 by a holding that if there
is more than one plaintiff or defendant, each plaintiff or defendant
must be competent to sue or liable to suit. 1039 These rules, how-
ever, do not preclude a suit between citizens of the same State if
the plaintiffs are merely nominal parties and are suing on behalf
of an alien. 1040

Clause 2. In all Cases affecting Ambassadors, other public
Ministers and Consuls, and those in which a State shall be a
Party, the Supreme Court shall have original Jurisdiction. In
all other Cases before mentioned, the Supreme Court shall
have appellate Jurisdiction, both as to Law and Fact, with such
Exceptions, and under such Regulations as the Congress shall
make.

THE ORIGINAL JURISDICTION OF THE SUPREME
COURT

From the beginning, the Supreme Court has assumed that its
original jurisdiction flows directly from the Constitution and is

1037 Hodgson & Thompson v. Bowerbank, 5 Cr. (9 U.S.) 303 (1809).

1038 Jackson v. Twentyman, 2 Pet. (27 1].S.) 136 (1829); Romero v. Tnternational
Terminal Operating Co., 358 U.S. 354 (1959).

1039 Cpal Co. v. Blatchford, 11 Wall. (78 U.S) 172 (1871). See, however,
Lacassagne v. Chapuis, 144 U.S. 119 (1892), which held that a lower lederal court
had jurisdiction over a proceeding to impeach its former decree, although the partics
were new and were both aliens.

1040 Browne v. Strode, 5 Cr. (9 U.S)) 303 (180Y).
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therefore self-executing without further action by Congress. 194! In
Chisholm v. Georgia, '0*? the Court entertained an action of as-
sumpsit against Georgia by a citizen of another State. Congress in
§3 of the Judiciary Act of 17891043 purported to invest the Court
with original jurisdiction in suits between a State and citizens of
another State, but it did not authorize actions of assumpsit in such
cases nor did it prescribe forms of process for the exercise of origi-
nal jurisdiction. Over the dissent of Justice Iredell, the Court, in
opinions by Chief Justice Jay and Justices Blair, Wilson, and Cush-
ing, sustained its jurisdiction and its power to provide forms of
process and rules of procedure in the absence of congressional en-
actments. The backlash of state sovereignty sentiment resulted in
the proposal and ratification of the Eleventh Amendment, which
did not, however, affect the direct flow of original jurisdiction to the
Court, although those cases to which States were parties were now
limited to States as party plaintiffs, to two or more States disput-
ing, or to United States suits against States. 1044

By 1861, Chief Justice Taney could confidently enunciate, after
review of the precedents, that in all cases where original
jusrisdiction is given by the Constitution, the Supreme Court has
authority “to exercise it without further act of Congress to regulate
its powers or confer jurisdiction, and that the court may regulate
and mould the process it uses in such manner as in its judgment
will best promote the purposes of justice.” 1043

Although Chief Justice Marshall apparently assumed the
Court had exclusive jurisdiction of cases within its original jurisdic-
tion, 1946 Congress from 1789 on gave the inferior federal courts
concurrent jurisdiction in some classes of such cases. 1047 Sustained
in the early years on circuit, 1948 this concurrent jurisdiction was
finally approved by the Court itself. 1049 The Court has also relied
on the first Congress’ interpretation of the meaning of Article ITI

1041 Byt in §13 of the Judiciary Act of 1789, 1 Stat. 80, Congress did so purport
to convey the jurisdiction and the statutory conveyance exists today. 28 U.S.C.
§1251. It does not, however, exhaust the listing of the Constitution.

1042Dall. (2 U.S.) 419 (1793). In an carlicr case, the point of jurisdiction was
not raised. Georgia v. Brailsford, 2 Dall. (2 U.S.) 402 (1792).

10431 Stat. 80.

1044 On the Eleventh Amendment, sec infra. On suits involving States as par-
ties, see supra.

1045 Kentucky v. Dennison, 24 How. (65 U.S.) 66, 98 (1861).

1048 Marbury v. Madison, 1 Cr. (5 U.S.) 137, 174 (1803).

1047 1n § 3 of the 1789 Act. 'The present division is in 28 U.S.C. §1251.

1048 United States v. Ravara, 2 Dall. (2 U.S)) 297 (C.C.Pa. 1793).

1029 Rhode lsland v. Massachusetts, 12 1’et. (37 U.S.) 657 (1838); Bors v. I’res-
ton, 111 U.S. 252 (1884); Ames v. Kansas ex rel. Johnson, 111 U.S. 449 (1884). Such
suits could be brought and maintained in state courts as well, the parties willing.
Plaquemines ‘I'ropical Fruit Co. v. Henderson, 170 U.S. 511 (1898); Ohio ex rel.
Poporici v. Alger, 280 U.S. 379 (1930).
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in declining original jurisdiction of an action by a State to enforce
a judgment for a precuniary penalty awarded by one of its own
courts. 1050 Noting that §13 of the Judiciary Act had referred to
“controversies of a civil nature,” Justice Gray declared that it “was
passed by the first Congress assembled under the Constitution,
many of whose members had taken part in framing that instru-
ment, and is contemporaneous and weighty evidence of its true
meaning.” 1051

However, another clause of §13 of the Judiciary Act of 1789
was not accorded the same presumption by Chief Justice Marshall,
who, interpreting it as giving the Court power to issue a writ of
mandamus on an original proceeding, declared that as Congress
could not restrict the original jurisdiction neither could it enlarge
it and pronounced the clause void. 1752 While the Chief Justice’s in-
terpretation of the meaning of the clause may be questioned, no
one has questioned the constitutional principle thereby proclaimed.
Although the rule deprives Congress of power to expand or contract
the jurisdiction, it allows a considerable latitude of interpretation
to the Court itself. In some cases, as in Missouri v. Holland, 1053
the Court has manifested a tendency toward a liberal construction
of its original jurisdiction, but the more usual view is that “our
original jurisdiction should be invoked sparingly.” 1954 Original ju-
risdiction “is limited and manifestly to be sparingly exercised, and
should not be expanded by construction.” 1955 Exercise of its origi-
nal jurisdiction is not obligatory on the Court but discretionary, to
be determined on a case-by-case basis on grounds of practical ne-
cessity. 1956 It is to be honored “only in appropriate cases. And the

1050 Wisconsin v. Pelican Ins. Co., 127 U.S. 265 (1888).

105171d., 297. Scc also the dictum in Cohens v. Virginia, 6 Wheat. (19 U.S.) 264,
398-399 (1821); Chisholm v. Georgia, 2 Dall. (2 U.S.) 419, 431-432 (1793).

1052 Marbury v. Madison, 1 Cr. (5 U.8.) 137 (1803). The Chief Justice declared
that “a negative or exclusive sense” had to be given to the affirmative enunciation
of the cases to which ariginal jurisdiction extends. Id., 174. This exclusive interpre
tation has heen since followed. Ex parte Bollman, 1 Cr. (8 U.S)) 75 (1807); New Jer
sey v. New York, 5 Pet. (30 U.S) 284 (1831); Ex parte Barry, 2 How, (43 U.S)) 65
(1844); Ex partc Vallandigham, 1 Wall. (68 U.S.) 243, 252 (1864); Ex partc Yerger,
8 Wall. (75 U.S)) 85, 98 (1869). In the curious case of Ex parte Levitt, 302 U.S. 633
(1937), the Court was asked to unscat Justice Black on the ground that his appoint-
menl violaled Arlicle I. §6, ¢1.2. Although il rejected pelilioner’s applicalion, Lhe
Court did not point out that it was being asked Lo assume original jurisdiction in
violation of Marbury v. Madison.

1083252 1J.S. 116 (1920). See also South Carolina v. Katzenbach, 383 U.S. 301
(1966), and Orcgon v. Mitchell, 400 U.S. 112 (1970)

1051 Jrah v. United States, 394 11.S. 89, 95 (1968).

1085 California v. Southern acific Co., 157 U.S. 229, 261 (1895). Indeed, the use
of the word “sparingly” in this context is all but ubiquitous. C.g., Wyoming v. Okla-
homa, 112 S.Ct. 789, 798-800 (1992); Maryland v. Louisiana, 451 U.S. 725, 739
(1981); United States v. Nevada, 412 [].S. 534, 538 (1973).

1056 Texas v. New Mexico, 462 U.S. 554, 570 (1983).
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question of what is appropriate concerns of course the seriousness
and dignity of the claim; yet beyond that it necessarily involves the
availability of another forum where there is jurisdiction over the
named parties, where the issues tendered may be litigated, and
where appropriate relief may be had. We incline to a sparing use
of our original jurisdiction so that our increasing duties with the
appellate docket will not suffer.” 1057 But where claims are of suffi-
cient “seriousness and dignity,” in which resolution by the judiciary
is of substantial concern, the Court will hear them. 1058

POWER OF CONGRESS TO CONTROL THE FEDERAL
COURTS

The Theory of Plenary Congressional Control

Unlike its original jurisdiction, the appellate jurisdiction of the
Supreme Court is subject to “exceptions and regulations” pre-
scribed by Congress, and the jurisdiction of the inferior federal
courts is subject to congressional prescription. Additionally, Con-
gress has power to regulate modes and practices of proceeding on
the part of the inferior federal courts. Whether there are limita-
tions to the exercise of these congressional powers, and what the
limitations may be, are matters that have vexed scholarly and judi-
cial interpretation over the years, inasmuch as congressional dis-

pleasure with judicial decisions has sometimes led to successful ef-
forts to “curb” the courts and more frequently to proposed but un-
successful curbs. 1059 Supreme Court holdings establish clearly the

1057 |]linois v. City of Milwaukee, 406 U.S. 91, 93-94 (1972). In this case, and
in Washington v. General Motors Corp., 406 U.S. 109 (1972), and Ohio v. Wyandotte
Chemicals Corp., 401 U.S. 493 (1971), the Court declined to permit adjudication of
environmental pollution cases manifestly within its original jurisdiction because the
nature of the cases required the resolution of complex, novel, and technical factual
questions not suitable for resolution at the Court’s level as a matter of initial deci-
sion but which could be brought in the lower federal courts. Not all such cases, how-
ever, were barred. Vermont v. New York 406 U.S. 186 (1972) (granting leave to file
complaint). Tn other instances, notably involving “political questions,” cf. Massachu-
setts v. Mellon, 262 11.S. 447 (1923), the Court has simply refused permission for
parties to file bills of complaint without hearing them on the issue or producing an
apinion. F.g., Massachusetts v. T.aird, 100 1].S. 886 (1970) (constitutionality of Unit
ed States action in Indochina); Delaware v. New York, 385 U.S. 895 (1966) (constitu
tionality of electoral college under one man, one vote rule).

1088 Wyoming v. Oklahoma, 112 S.Ct. 789, 798-799 (1982). The principles arc
the same whether the Court’s jurisdiction is cxclusive or concurrent. Texas v. New
Mexico, 462 U.S. 554 (1983); Calilornia v. West Virginia, 454 U.S. 1027 (1981); Ari-
zona v. New Mexico, 425 U.S. 794 (1976).

1089 A classic bul now dated study is Warren, Legislative and Judicial Attacks
on the Supreme Court of the United States—A History of the Twenty-Fifth Section
of the Judiciary Act, 47 Am. L. Rev. 1, 161 (1913). The most comprehensive consid-
eration of the constitutional issue is Hart, The Power of Congress to Limit the Juris-
diction of Federal Couris: An Exercise in Dialectic, 66 Harv, L. Rev. 1362 (1953),
reprinted in HART & WECHSLER, op. cit., n. 250, 393,
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breadth of congressional power, and numerous dicta assert an even
broader power, but that Congress may through the exercise of its
powers vitiate and overturn constitutional decisions and restrain
the exercise of constitutional rights is an assertion often made but
not sustained by any decision of the Court.

Appellate Jurisdiction.—In Wiscart v. D’Auchy, 1060 the issue
was whether the statutory authorization for the Supreme Court to
review on writ of error circuit court decisions in “civil actions” gave
it power to review admiralty cases. 1961 A majority of the Court de-
cided that admiralty cases were “civil actions” and thus reviewable;
in the course of decision, it was said that “[i]f Congress had pro-
vided no rule to regulate our proceedings, we cannot exercise an
appellate jurisdiction; and if the rule is provided, we cannot depart
from it.” 1762 Much the same thought was soon to be expressed by
Chief Justice Marshall, although he seems to have felt that in the
absence of congressional authorization, the Court’s appellate juris-
diction would have been measured by the constitutional grant.
“Had the judicial act created the supreme court, without defining
or limiting its jurisdiction, it must have been considered as possess-
ing all the jurisdiction which the constitution assigns to it. The leg-
islature would have exercised the power it possessed of creating a
supreme court, as ordained by the constitution: and in omitting to
exercise the right of excepting from its constitutional powers, would
have necessarily left those powers undiminished.

“The appellate powers of this court are not given by the judi-
cial act. They are given by the constitution. But they are limited
and regulated by the judicial act, and by such other acts as have
been passed on the subject.” 1963 Later Justices viewed the matter
differently than had Marshall. “By the constitution of the United
States,” it was said in one opinion, “the Supreme Court possesses
no appellate power in any case, unless conferred upon it by act of
Congress.” 1064 Tn order for a case to come within its appellate ju-
risdiction, the Court has said, “two things must concur: the Con-

1060 3 Dall. (3 1.S) 321 (1796).

1061 Judiciary Act of 1789, §22, 1 Stat. 84.

1062Wiscart v. D’'Auchy, 3 Dall. (3 U.S) 321, 327 (1796). The dissent thought
that admiralty cascs were not “civil actions” and thus that there was no appellate
review. Id., 326-327. Scc also Clarke v. Bazadonc, 1 Cr. (5 U.S.) 212 (1803); Turncr
v. Bank of North America, 4 Dall. (4 U.S.) 8 (1799).

1063 Durousscau v. United States, 6 Cr. (10 U.S)) 307, 313-314 (1810). “Courts
which are crealed by wrilten law, and whose jurisdiction is delined by written law,
cannol transcend that jurisdiction.” Ex parte Bollman, 4 Cr. (4 U.S) 75, 93 (1807)
(Chief Justice Marshall). Marshall had earlier expressed his Durousseau thoughts
in United States v. More, 3 Cr. (7 U.S.) 159 (1805).

1064 Barry v. Mercein, 5 How. (46 U.S.) 103, 119 (1847) (case held nonreviewable
because minimum jurisdictional amount not alleged).
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stitution must give the capacity to take it, and an act of Congress
must supply the requisite authority.” Moreover, “it is for Congress
to determine how far, within the limits of the capacity of this court
to take, appellate jurisdiction shall be given, and when conferred,
it can be exercised only to the extent and in the manner prescribed
by law. In these respects it is wholly the creature of legisla-
tion.” 1065

This congressional power, conferred by the language of Article
IT1, §2, cl. 2, which provides that all jurisdiction not original is to
be appellate, “with such Exceptions, and under such Regulations as
the Congress shall make,” has been utilized to forestall a decision
which the congressional majority assumed would be adverse to its
course of action. In Ex parte McCardle, 1956 the Court accepted re-

view on certiorari of a denial of a petition for a writ of habeas cor-

pus by the circuit court; the petition was by a civilian convicted by

a military commission of acts obstructing Reconstruction. Antici-

pating that the Court might void, or at least undermine, congres-

sional reconstruction of the Confederate States, Congress enacted

over the President’s veto a provision repealing the act which au-

thorized the appeal McCardle had taken. 1067 Although the Court

had already heard argument on the merits, it then dismissed for

want of jurisdiction. 1968 “We are not at liberty to inquire into the

motives of the legislature. We can only examine into its power

under the Constitution; and the power to make exceptions to the

appellate jurisdiction of this court is given by express words.
“What, then, is the effect of the repealing act upon the case be-
fore us? We cannot doubt as to this. Without jurisdiction the court
cannot proceed at all in any cause. Jurisdiction is power to declare
the law, and when it ceases to exist, the only function remaining
to the court is that of announcing the fact and dismissing the

1065 Danijels v. Railroad Co., 3 Wall. (70 U.S.) 250, 254 (1865) (case held
nonreviewable because certificate of division in circuit did not set forth questions
in dispute as provided by statute.)

10666 Wall. (73 U.S.) 318 (1868). That Congress’ apprechensions might have had
a basis in fact, see C. FAIRMAN, HISTORY OF THE SUPRFMFE COLURT OF THFE UNITED
STATES: VoI.. VI, PT. —RECONSTRUCTION AND REUNTON 1864-88 (New York: 1971),
493-495. McCardle is fully reviewed in id., 433-514.

1067 By the Act of February 5, 1867, §1, 14 Stat. 386, Congress had authorized
appeals Lo the Supreme Court [rom circuit court decisions denying habeas corpus.
Previous o this statute, the Court’s jurisdiclion o review habeas corpus decisions,
based in §14 of the Judiciary Act of 1789, 1 Stat. 81, was somcwhat fuzzily con-
ceived. Compare United States v. Hamilton, 3 Dall. (3 U.S.) 17 (1795), and Ex partc
Burford, 3 Cr. (7 U.S.) 448 (1806), with Ex partc Bollman, 4 Cr. (8 U.S.) 75 (1807).
The repealing statute was the Act of March 27, 1868, 15 Stat. 44. The repealed act
was reenacted March 3, 1885, 23 Stat. 137.

1068 bk parte McCardle, 7 Wall. (74 U.S.) 506 (1869). In the course of the opin-
ion, Chief Justice Chase speculated about the Court’s power in the absence of any
legislation in tones reminiscent of Marshall's comments. Id., 513.
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cause.” 1069 Although McCardle grew out of the stresses of Recon-
struction, the principle there applied has been similarly affirmed
and applied in later cases. 1070

Jurisdiction of the Inferior Federal Courts.—The Framers,
as we have seen, 1°71 divided with regard to the necessity of courts
inferior to the Supreme Court, simply authorized Congress to cre-
ate such courts, in which, then, judicial power “shall be vested” and
to which nine classes of cases and controversies “shall extend.” 1072
While Justice Story deemed it imperative of Congress to create in-
ferior federal courts and, when they had been created, to vest them
with all the jurisdiction they were capable of receiving, 1973 the
First Congress acted upon a wholly different theory. Inferior courts
were created, but jurisdiction generally over cases involving the
Constitution, laws, and treaties of the United States was not given
them, diversity jurisdiction was limited by a minimal jurisdictional

1069]d,, 514.

1070 Thus, see Justice Frankfurter's remarks in National Mutual Tns. Co. v.
Tidewater Transfer Co., 337 U.S. 582, 655 (1948) (dissenting): “Congress need not
give this Court any appellate power; it may withdraw appellate jurisdiction once
conferred and it may do so even while a case is sub judice.” In The Francis Wright,
105 U.S. 381, 385 386 (1882), upholding Congress’ power to confine Supreme Court
review in admiralty cases to questions of law, the Court said: “[W]hile the appellate
power of this court. under the Constitution extends to all cases within the judicial
power of the United States, actual jurisdiction under the power is confined within
such limits as Congress sees fit to prescribe. . . . What those powers shall be, and
to what extent they shall be exercised, are, and always have heen, proper subjects
of legislative control. Authority to limit the jurisdiction necessarily carries with it
authority to limit the use of the jurisdiction. Not only may whole classes of cases
be kept out of the jurisdiction altogether, but particular classes of questions may
be subjected to reexamination and review, while others are not” Sce also
Luckenbuch S. S. Co. v. United States, 272 U.S. 533, 537 (1926); Amcrican Con-
struction Co. v. Jacksonville, T. & K.W. RY., 148 U.S. 372, 378 (1893); Uniled Stales
v. Bitty, 208 U.S. 393 (1908); Unitcd States v. Young, 94 U.S. 258 (1876). Numecrous
restrictions on the exercise of appellate jurisdiction have been upheld. E.g., Con-
gress [or a hundred years did not provide for a right of appeal (o the Supreme Courl
in criminal cases, except upon a certification of division by the circuit court: at first
appeal was provided in capital cases and then in others. F. FRANKIURTER & J. LAN-
DIS, op. cit,, n. 12, 79, 109-120. Other limitations noted heretofore include minimum
jurisdictional amounts, restrictions of review to guestions of law and to questions
certified from the circuits, and the scope of review of state court decisions of federal
constitutional questions. See Walker v. l'aylor, 5 How. (46 U.S.) 64 (1847). Though
MecCardle is the only case in which Congress successfully forestalled an expected de-
cision by shutting off jurisdiction, other cases have been cut off while pending on
appeal, either inadvertently, Insurance Co. v. Ritchie, 5 Wall. (72 U.S.) 541 (1866),
or intentionally, Railroad Co. v. Grant, 98 U.S. 398 (1878), by raising the require-
ments for jurisdiction without a reservation for pending cases. See also Bruner v.
United States, 343 UL.S. 112 (1952); District. of Columbia v. Tislin, 183 1.8, 62
(1901).

1074 Supra, %p 597-598, 599-600.

1072 Article T1T, § 1, 2.

1073 Martin v. Hunter’'s Lessee. 1 Wheat, (14 U.S.) 304, 374 (1816). For an effort
to reframe Justice Story's position in modern analytical terms, see the writings of
Professors Amar and Clinton, supra, n. 134; infra, n. 1098.
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amount requirement and by a prohibition on creation of diversity
through assignments, equity jurisdiction was limited to those cases
where a “plain, adequate, and complete remedy” could not be had
at law. 1974 This care for detail in conferring jurisdiction upon the
inferior federal courts bespoke a conviction by Members of Con-
gress that it was within their power to confer or to withhold juris-
diction at their discretion. The cases have generally sustained this
view.

Thus, in Turner v. Bank of North America, 1975 the issue was
the jurisdiction of the federal courts in a suit to recover on a prom-
issory note between two citizens of the same State but in which the
note had been assigned to a citizen of a second State so that suit
could be brought in federal court under its diversity jurisdiction, a
course of action prohibited by §11 of the Judiciary Act of 1789. 1075
Counsel for the bank argued that the grant of judicial power by the
Constitution was a direct grant of jurisdiction, provoking from
Chief Justice Ellsworth a considered doubt 1077 and from Justice
Chase a firm rejection. “The notion has frequently been enter-
tained, that the federal courts derive their judicial power imme-
diately from the constitution: but the political truth is, that the dis-
posal of the judicial power (except in a few specified instances) be-
longs to Congress. If Congress has given the power to this Court,
we possess it, not otherwise: and if Congress has not given the
power to us, or to any other Court, it still remains at the legislative
disposal. Besides, Congress is not bound, and it would, perhaps, be
inexpedient, to enlarge the jurisdiction of the federal courts, to
every subject, in every form, which the constitution might war-
rant.” 1978 Applying § 11, the Court held that the circuit court had
lacked jurisdiction.

Chief Justice Marshall himself soon made similar asser-
tions, 1979 and the early decisions of the Court continued to be

1074 Judiciary Act of 1789, 1 Stat. 73. See Warren, New [.ight on the [listory of
the Judiciary Act of 1789, 37 Tlarv. T.. Rev. 49 (1923). A modern study of the first
Judiciary Act that demonstrates the congressional belief in discretion to structure
jurisdiction is Casto, The First Congress’s Understanding of Its Authority over the
Federal Courts’ Jurisdiction, 26 B. C. L. Rev. 1101 (1985).

1075 4 Dall. (1 U.S.) 8 (1799).

1076 "“Nor shall any district or circuit court have cognizance of any suit to re-
cover the contents of any promissory note ar other chose in action in favour of an
assignee, unless a suit might have been prosecuted in such court o recover the said
contents if no assignment had been made, except in cases of forcign bills of ex-
change.” 1 Stat. 79.

1077 Turner v. Bank of North America, 4 Dall. (4 U.S.) 8, 10 (1799).

1078 Thid.

1079In Ex parte Bollman, 4 Cr. (8 U.S) 75, 93 (1807), Marshall observed that
“courts which are created by written law, and whose jurisdiction is defined by writ-
ten law, cannot transcend that jurisdiction.”
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sprinkled with assumptions that the power of Congress to create
inferior federal courts necessarily implied “the power to limit juris-
diction of those Courts to particular objects.” 1080 In Cary v. Cur-
tis, 1981 a statute making final the decision of the Secretary of the
Treasury in certain tax disputes was challenged as an unconstitu-
tional deprivation of the judicial power of the courts. The Court de-

cided otherwise. “[T]he judicial power of the United States, al-
though it has its origin in the Constitution, is (except in enumer-

ated instances applicable exclusively to this court), dependent for

its distribution and organization, and for the modes of its exercise,

entirely upon the action of Congress, who possess the sole power
of creating tribunals (inferior to the Supreme Court), for the exer-

cise of the judicial power, and of investing them with jurisdiction

either limited, concurrent, or exclusive, and of withholding jurisdic-

tion from them in the exact degrees and character which to Con-

gress may seem proper for the public good.” 1982 Five years later,
the validity of the assignee clause of the Judiciary Act of 1789 1083
was placed in issue in Sheldon v. Sill, '9%4 in which diversity of citi-
zenship had been created by assignment of a negotiable instru-
ment. It was argued that inasmuch as the right of a citizen of any
State to sue citizens of another flowed directly from Article III,
Congress could not restrict that right. Unanimously, the Court re-
jected these contentions and held that because the Constitution did
not create inferior federal courts but rather authorized Congress to
create them, Congress was also empowered to define their jurisdic-
tion and to withhold jurisdiction of any of the enumerated cases

and controversies in Article III. The case and the principle has

been cited and reaffirmed numerous times, 1985 and has been quite

recently applied. 1086

1080 United States v. Hudson & Goodwin, 7 Cr. (11 U.S)) 32, 33 (1812). Justice
Johnson continued: “All other Courts |beside the Supreme Court| created by the
general Government possess no jurisdiction but what is given them by the power
that creates them, and can be vested with none but what the power ceded to the
general Government will authorize them to confer.” See also Rhode Tsland v. Massa-
chusetts, 12 Pet. (37 U.S.) 657, 721 722 (1838).

10813 How. (11 11.S.) 236 (1815).

1082]d., 241 245 Justices McLean and Story dissented, arguing that the right
to construe the law in all matters of controversy is of the essence of judicial power,
Id., 264.

1083 Supra, n. 1076.

1084 8 How. (49 U.S.) 441 (1850).

1085 F. g, Kline v. Burke Construction Co., 260 U.S. 228, 233-234 (1922); Ladew
v. Tennessee Copper Co., 218 U.S. 357, 358 (1910); Vermer v. Great Northern R.
Cu., 209 U.S. 24, 35 (1908); Kentucky v. Powers, 201 U.S. 1, 24 (19086); Slevensori
v. Fain, 195 US. 165, 167 (1904); Plaquemines Fruit Co. v. Henderson, 170 U.S.
511, 513-521 (1898); The Mayor v. Cooper, 6 Wall, (73 U.S.) 247, 251-252 (1868).

1086 By the Voting Rights Act of 1965, Congress required covered States that
wished to be relieved of coverage to bring actions to this effect in the District Court



48

ART. III—JUDICIAL DEPARTMENT 785

Sec. 2—Jurisdiction Cl 2.—Power of Congress to Control the Federal Courts

Congressional Control Over Writs and Processes—The
Judiciary Act of 1789 contained numerous provisions relating to
the times and places for holding court, even of the Supreme Court,
to times of adjournment, appointment of officers, issuance of writs,
citations for contempt, and many other matters which it might be
supposed courts had some authority of their own to regulate. 1087
The power to enjoin governmental and private action has fre-
quently been curbed by Congress, especially as the action has in-
volved the power of taxation at either the federal or state level. 1088
Though the courts have wvariously interpreted these restric-
tions, 1989 they have not denied the power to impose them.

Reacting to judicial abuse of injunctions in labor disputes, 1090

Congress in 1932 enacted the Norris-La Guardia Act which forbade

the issuance of injunctions in labor disputes except through compli-

ance with a lengthy hearing and fact-finding process which re-

quired the district judge to determine that only through the injunc-

tive process could irremediable harm through illegal conduct be

prevented. 1991 The Court seemingly experienced no difficulty up-

holding the Act, 1992 and it has liberally applied it through the
years. 1095

Congress’ power to confer, withhold, and restrict jurisdiction is

clearly revealed in the Emergency Price Control Act of 19421094

and in the cases arising from it. Fearful that the price control pro-

of the District of Columbia. In South Carolina v. Katzenbach, 383 U.S. 301, 331
(1966), Chief Justice Warren for the Court said: “Despite South Carolina’s argument
to the contrary, Congress might appropriately limit litigation under this provision
to a single court in the District of Columbia, pursuant to its constitutional power
under Art. TTT, §1, to ‘ordain and establish’ inferior federal tribunals.” See also
Palmore v. United States, 111 U.S. 389, 100 402 (1973); Swain v. Pressley, 430 U.S.
372 (1977). And see Taylor v. St. Vincent's Hosp., 369 F. Supp. 918 (D. Mont. 1973),
afld., 523 F.2d 75 (9th Cir.), CERT. DEN., 424 U.S. 948 (1976).

10871 Stat. 73. For a comprehensive discussion with itemization, see Frank
furter & T.andis, Power of Congress over Procedure in Criminal Contempts in ‘Infe-
rior’ Federal Courts—A Study in Separation of Powers, 37 Harv. L. Rev. 1010
(1924)

1088 The Act of March 2, 1867, 10, 14 Stat. 175, as amended, now 26 U.S.C.
§7121 (federal taxes): Act of August 21, 1937, 50 Stat. 738, 28 11.S.C. §1341 (state
taxes). See also Act of May 14, 1934, 18 Stat. 775, 28 U.S.C. §1312 (state rate mak
ing).
1089 Compare Snyder v. Marks, 109 11.S. 189 (1883), with Dodge v. Brady, 240
11.S. 122 (1916); with Allen v. Regents, 301 1].S. 139 (1938).

10907, 'RANKFURTER & I. GREENE, THE LABOR INJUNCTION (New York: 1930).

1091 47 Stat. 70 (1932), 29 U.S.C. §§101-115.

1092 |n Lauf v. BE.G. Shinner & Co., 303 U.S. 323, 330 (1938), the Court simply
declared: “l'here can be no question of the power of Congress thus to define and
limit the jurisdiction of the inferior courts of the United States.”

1093 K g, New Negro Alliance v. Sanitary Grocery Co., 303 U.S. 552 (1938);
Brotherhood of Railroad ‘Irainmen v. Chicago River & Indiana R.R. Co., 353 U.S.
30 (1957); Boys Market v. Retail Clerks Union, 398 U.S. 235 (1970).

1094 56 Stat. 23 (1942).
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gram might be nullified by injunctions, Congress provided for a
special court in which persons could challenge the validity of price
regulations issued by the Government with appeal from the Emer-
gency Court of Appeals to the Supreme Court. The basic
consitutionality of the Act was sustained in Lockerty v. Phil-
lips. 1995 In Yakus v. United States, 1996 the Court upheld the provi-
sion of the Act which conferred exclusive jurisdiction on the special
court to hear challenges to any order or regulation and foreclosed
a plea of invalidity of any such regulation or order as a defense to
a criminal proceeding under the Act in the regular district courts.
Although Justice Rutledge protested in dissent that this provision
conferred jurisdiction on district courts from which essential ele-
ments of the judicial power had been abstracted, 1997 Chief Justice
Stone for the Court declared that the provision presented no novel
constitutional issue.

The Theory Reconsidered
Despite the breadth of the language of many of the previously

cited cases, the actual holdings constitute something less than an

affirmance of plenary congressional power to do anything desired

by manipulation of jurisdiction and indeed the cases reflect certain

limitations. Setting to one side various formulations, such as man-

datory vesting of jurisdiction, 1998 inherent judicial power, 1099 and

1005319 U.S. 182 (1943).

1096321 U.S. 414 (1944).

10971d., 468. In United States v. Mendoza-Lopez, 481 U.S. 828 (1987), purport-
edly in reliance on Yakus and other cases, the Court held that a collateral challenge
must be permitted to the use of a deportation proceeding as an element of a crimi-
nal offense where effective judicial review of the deportation order had been denied.
A statutory scheme similar to that in Yakus was before the Court in Adamo Wreck-
ing Co. v. United States, 434 U.S. 275 (1978), but statutory construction enabled
the Court to pass by constitutional issues that were not perceived to be insignifi-
cant. See esp. id., 289 (Justice Powell concurring). See also Ilarrison v. PPG Indus-
tries, 446 U.S. 578 (1980), and id., 594 (Justice Powell concurring).

1098 This was Justice Story’s theory propounded in Martin v. TTunter’s T.essee,
1 Wheat. (14 1].S)) 304, 329-336 (1816). Nevertheless, Story apparently did not be-
lieve that the constitutional bestowal of jurisdiction was self executing and accepted
the necessity of statutory conferral. White v. Fenner, 29 Fed. Cas. 1015 (No. 17,517)
(C.C.D.RI 1818) (Justice Story). In the present day, it has been argued that the
presence in the jurisdictional grant provisions of Article III of the word “all” befare
the subject-matter grants - federal question, admiralty. public ambassadors - man-
datcs federal court review at some level of these cases, whercas congressional dis-
cretion exists wilth respect o party-defined jurisdiction - such as diversity. Amar,
A Neo-Federalist View of Article III: Sceparating the Two-Tiers of Federal Jurisdic-
tior, 65 B. U. L. Rev. 205 (1985); Amar, The Two-Tiered Structure of the Judiciary
Act of 1789, 138 U. Pa. L. Rev. 1499 (1990). Rebutlal arlicles include Meltzer, The
History and Structure of Article 111, id., 1569; Redish, Text. Structure. and Common
Sense in the Interpretation of Article II1, id., 1633; and a response by Amar, id.,
1651. An approach similar to Professor Amar’s is Clinton, A Mandatory View of Fed-
eral Jurisdiction: A Guided Quest for the Original Understanding of Article 111, 132
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a theory, variously expressed, that the Supreme Court has “essen-
tial constitutional functions” of judicial review that Congress may

not impair through jurisdictional limitations, 1190 which lack tex-
tual and subsequent judicial support, one can see nonetheless the

possibilities of restrictions on congressional power flowing from

such basic constitutional underpinnings as express prohibitions,
separation of powers, and the nature of the judicial function. 10!

Whether because of the plethora of scholarly writing contesting the
existence of unlimited congressional power or because of another
reason, the Court of late has taken to noting constitutional reserva-
tions about legislative denials of jurisdiction for judicial review of
constitutional issues and construing statutes so as not to deny ju-
risdiction, 1102

Ex parte McCardle!193 marks the furtherest advance of con-
gressional imposition of its will on the federal courts, and it is sig-
nificant because the curb related to the availability of the writ of
habeas corpus, which is marked out with special recognition by the
Constitution. 1104

But how far did McCardle actually reach? In concluding its
opinion, the Court carefully observed: “Counsel seem to have sup-
posed, if effect be given to the repealing act in question, that the
whole appellate power of the court, in cases of habeas corpus, is de-

U. Pa. L. Rev. 741 (1984); Clinton, Early Implementation and Departures from the
Constitutional Plan, 86 Colum. L. Rev. 1515 (1986). Though perhaps persuasive as
an original interpretation, both theories confront a large number of holdings and
dicta as well as the understandings of the early Congresses revealed in their ac-
tions. See Casto, supra, n. 1074,

1099 Tustice Brewer in his opinion for the Court in United States v. Detroit Tim-
ber & Lumber Co., 200 U.S. 321, 339 (1906), came close to asserting an independ-
ent, inherent power of the federal courts, at least in equity. See also 1’aine Lumber
Co. v. Neal, 244 U.S. 459, 473, 475-476 (1917) (Justice Pitney dissenting). The ac-
ceptance by the Court of the limitations of the Norris-LaGuardia Act, among other
decisions, contradicts these assertions.

1100 The theory was apparently first developed in Ratner, Congressional Power
Over the Appellate Jurisdiction of the Supreme Court, 109 1. Pa. T.. rev. 157 (1960).
See also Ratner, Majoritarian Constraints on Judicial Review: Congressional Con-
trol of Supreme Court Jurisdiction, 27 Vill. L. Rev. 929 (1981 82). The theory was
endorsed hy Attorney General William French Smith as the view of the Department
of Justice. 128 CoNG. REc. 9093 9097 (1982) (Letter to Hon. Stram Thurmond).

1101 An extraordinary amount of writing has been addressed to the issue, only
a fraction of which is touched on here. Sce HART & WECHSLER, op. cit., n. 250, 362—
424.

1102 Johnson v. Robison, 415 U.S. 361, 366-367 (1974); Weinberger v. Salli, 422
U.S. 749, 762 (1975); Bowen v. Michigan Academy of Family Physicians, 476 U.S.
667, 681 1. 12 (1986); Webster v. Doe, 486 U.S. 592, 603 (1988). In Lhe last ciled
case, Juslice Scalia altacked the reservation and argued [or nearly complete con-
gressional discretion. Id., 611-615 (concurring).

11037 Wall (74 U.S.) 506 (186Y). For the definitive analysis of the case, see Van
Alstyne, A Critical Guide to Fx Parte McCardle, 15 Ariz. L. Rev. 229 (1973).

1104 Article 1, §9, cl. 2.
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nied. But this is an error. The act of 1868 does not exempt from
that jurisdiction any cases but appeals from Circuit Courts under
the act of 1867. It does not affect the jurisdiction which was pre-
viously exercised.” 195 A year later, in Ex parte Yerger, 1196 the
Court held that it did have authority under the Judiciary Act of
1789 to review on certiorari a denial by a circuit court of a petition
for writ of habeas corpus on behalf of one held by the military in

the South. It thus remains unclear whether the Court would have
followed its language suggesting plenary congressional control if
the effect had been to deny absolutely an appeal from a denial of
a writ of habeas corpus. 1197

Another Reconstruction Congress attempt to curb the judiciary
failed in United Slates v. Klein, 1198 in which a statute, couched in
jurisdictional terms, which attempted to set aside both the effect of

a presidential pardon and the judicial effectuation of such a pardon
was voided. 1199 The statute declared that no pardon was to be ad-
missible in evidence in support of any claim against the United
States in the Court of Claims for the return of confiscated property
of Confederates nor, if already put in evidence in a pending case,
should it be considered on behalf of the claimant by the Court of

1105 Ex parte McCardle, 7 Wall, (74 U.S.) 506, 515 (1869).

11os8 Wall. (75 U.S.) 85 (186Y). Yerger is fully reviewed in C. FAIRMAN, HISTORY
OF TIIL SUPREME COURT O TIIE UNITED STATES: VOL. VI, PT. [-RECONSTRUCTION
AND REUNION, 1864-88 (New York: 1971), 558-618.

1107 Cf. Eisentrager v. Forrestal, 174 F. 2d 961, 966 (D.C.Cir. 194Y9), revd. on
other grounds sub nom. Johnson v. Eisentrager, 339 U.S. 763 (1950). .Justice Doug-
las, with whom Justice Black joined, said in Glidden Co. v. Zdanok, 370 U.S. 530,
605 n. 11 (1962) (dissenting opinion): “There is a serious question whether the
McCardle case could command a majority view today.” Justice Harlan, however,
cited McCardle with apparent approval of its holding, id., 567-568, while noting
that Congress’ “authority is not, of course, unlimited.” Id., 568. McCardle was cited
approvingly in Bruner v. United States, 343 11.S. 112, 117 n. 8 (1952), as illustrat-
ing the rule “that when a law conferring jurisdiction is repealed without any res-
ervation as to pending cases, all cases fall with the Taw. . . ."

1108 13 Wall. (80 1).S.) 128 (1872). See C. FAIRMAN, HISTORY OF THE. SUPRFEMF.
ColURT oF THE UNITED STATES: Voi. VI, PT. I—RFECONSTRUCTION AND RFEUNION
1864 88 (New York: 1971), 558 618. The seminal discussion of Klein may be found
in Young, Congressional Regulation of Federal Courts’ Jurisdiction and Processes:
United States v. Klein Revisited, 1981 Wisc, L. Rev. 1189. While he granted that
Klein is limited insofar as its bearing on jurisdictional limitation per se is concerned,
he cited an ambiguous holding in Armstron v. United States, 13 Wall. (80 U.S)) 154
(1872), as in fact a judicial invalidation of a jurisdictional limitation. Young, id.,
1222-1223 n. 179.

1109 Congress by the Act of July 17, 1862, §§5, 13, authorized the conliscation
of property of thosc persons in rebellion and authorized the President to issuc par-
dons on such conditions as he deemed expedient, the latler provision being unreces-
sary ir light ol Article II, § 2, cl. 1. The President's pardons all provided for restora-
tion of property, except slaves, and in United States v. Padelford, 9 Wall, (76 U.S))
531 (1870), the Court held the claimant entitled to the return of his property on
the basis of his pardon. Congress thereupon enacted the legislation in question. 16
Stat. 235 (1870).
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Claims or by the Supreme Court on appeal. Proof of loyalty was re-
quired to be made according to provisions of certain congressional
enactments and when judgment had already been rendered on
other proof of loyalty the Supreme Court on appeal should have no
further jurisdiction and should dismiss for want of jurisdiction.
Moreover, it was provided that the recitation in any pardon which
had been received that the claimant had taken part in the rebellion
was to be taken as conclusive evidence that the claimant had been
disloyal and was not entitled to regain his property.

The Court began by reaffirming that Congress controlled the
existence of the inferior federal courts and the jurisdiction vested
in them and the appellate jurisdiction of the Supreme Court. “But
the language of this provision shows plainly that it does not intend
to withhold appellate jurisdiction except as a means to an end. . . .
It is evident . . . that the denial of jurisdiction to this court, as well
as to the Court of Claims, is founded solely on the application of
a rule of decision, in causes pending, prescribed by Congress. The
Court has jurisdiction of the cause to a given point; but when it as-
certains that a certain state of things exists, its jurisdiction is to
cease and it is required to dismiss the cause for want of jurisdic-
tion.

“It seems to us that this is not an exercise of the acknowledged
power of Congress to make exceptions and prescribe regulations to
the appellate power.” 1110 The statute was void for two reasons; it

“infring[ed] the constitutional power of the Executive,” 1111 and it

“prescribled] a rule for the decision of a cause in a particular

way.” 1112 KJein thus stands for the proposition that Congress may

not violate the principle of separation of powers!!13 and that it

may not accomplish certain forbidden substantive acts by casting
them in jurisdictional terms. 1114

Other restraints on congressional power over the federal courts
may be gleaned from the opinion in the much-disputed Crowe!// v.

1110 United States v. Klein, 13 Wall. (80 U.S.) 128, 145 146 (1872)

111 7d., 117.

11121d., 14186.

1113]d., 147. For an extensive discussian of Klein, see United States v. Sioux
Nation, 448 U.S. 371, 391-405 (1980), and id., 424, 427-434 (Justicc Rehnquist dis-
senting). Sce also Pope v. United States, 323 U.S. 1, 8-9 (1944); Clidden Co. v.
Zdanok, 370 U.S. 530, 568 (1962) (Justice Harlan). In Robertson v. Scaltle Audubort
Socicty, 112 S.Ct. 1407 (1992), the 9th Circuit had held unconstitutional under
Klein a slatute that it construed o deny the lederal courts power Lo conslrue the
law, bul the Supreme Courl held that Congress had changed Lhe law that the courts
were to apply. The Court declined to consider whether Klein was properly to be read
as voiding a law “because it directed decisions in pending cases without amending
any law.” Id., 1414.

1114 United States v. Klein, 13 Wall. (80 U.S.) 128, 147 (1872).
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Benson. ' In an 1856 case, the Court distinguished between mat-
ters of private right which from their nature were the subject of a

suit at the common law, equity, or admiralty and which cannot be

withdrawn from judicial cognizance and those matters of public

right which, though susceptible of judicial determination, did not

require it and which might or might not be brought within judicial
cognizance. 1'% What this might mean was elaborated in Crowell
v. Benson, 1117 involving the finality to be accorded administrative
findings of jurisdictional facts in compensation cases. In holding
that an employer was entitled to a trial dc novo of the constitu-
tional jurisdictional facts of the matter of the employer-employee
relationship and of the occurrence of the injury in interstate com-
merce, Chief Justice Hughes fused the due process clause of the
Fifth Amendment and Article IIT but emphasized that the issue ul-
timately was “rather a question of the appropriate maintenance of
the Federal judicial power” and “whether the Congress may sub-
stitute for constitutional courts, in which the judicial power of the
United States is vested, an administrative agency . . . for the final
determination of the existence of the facts upon which the enforce-
ment of the constitutional rights of the citizen depend.” The answer
was stated broadly. “In cases brought to enforce constitutional
rights, the judicial power of the United States necessarily extends
to the independent determination of all questions, both of law and
fact, necessary to the performance of that supreme function. . . .
We think that the essential independence of the exercise of the ju-
dicial power of the United States in the enforcement of constitu-
tional rights requires that the Federal court should determine such
an issue upon its own record and the facts elicited before it.” 1118

It is not at all clear that, in this respect, Crowell v. Benson re-
mains good law. It has never been overruled, and it has been cited

1115285 U.S. 22 (1932). Sce also Ng Fung Ho v. White, 259 U.S. 276 (1922);
Ohio Valley Water Co. v. Ben Avon Borough, 253 U.S. 287 (1920); St. Joseph Stock
Yard Co. v. Uniled Stales, 298 U.S. 38 (1936).

1116 Murray's Lessee v. Hoboken Land & Improvement Co., 18 How. (59 U.S.)
272 (1856).

1117285 U.S. 22 (1932). Justices Brandeis, Stone, and Roberts dissented.

1118 ]d., 56, 60, 64.
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by several Justices approvingly, ''' but the Court has never ap-
plied the principle to control another case. 1120

Express Constitutional Restrictions on Congress.—"[Tlhe
Constitution is filled with provisions that grant Congress or the
States specific power to legislate in certain areas;” Justice Black
said in a different context, “these granted powers are always sub-
ject to the limitations that they may not be exercised in a way that

violates other specific provisions of the Constitution.” 72" The Su-
preme Court has had no occasion to deal with this principle in the
context of Congress’ power over its jurisdiction and the jurisdiction
of the inferior federal courts, but the passage of the Portal-to-Portal

Act 1122 presented the lower courts such an opportunity. The Act
extinguished back-pay claims growing out of several Supreme
Court interpretations of the Fair Labor Standards Act; it also pro-

vided that no court should have jurisdiction to enforce any claim
arising from these decisions. While some district courts sustained
the Act on the basis of the withdrawal of jurisdiction, this action
was disapproved by the Courts of Appeals which indicated that the
withdrawal of jurisdiction would be ineffective if the extinguish-
ment of the claims as a substantive matter was invalid. “We think
. . . that the exercise by Congress of its control over jurisdiction is
subject to compliance with at least the requirements of the Fifth
Amendment. That is to say, while Congress has the undoubted
power to give, withhold, and restrict the jurisdiction of the courts

other than the Supreme Court, it must not so exercise that power
as to deprive any person of life, liberty, or property without due

1119Sce Northern Pipeline Const. Co. v. Marathon Pipe Line Co., 458 U.S. 50,
76-87 (1982) (plurality opinion), and id., 100-103, 109-111 (Justice White dissent-
ing) (discussing the due process/Article L1l basis of Crowell). Both the plurality and
the dissent agreed that later cases had “undermined” the constitutional/jurisdic-
tional fact analysis. Id., 82, n. 34; 110 n. 12. For other discussions, see Jacobellis
v. Ohio, 378 U.S. 184, 190 (1964) (Justice Brennan announcing judgment of the
Court, joined by Juslice Culdhcrg); Pickering v. Board of Education, 391 U.S. 563,
578-579 (1968); Agosto v. INS, 436 U.S. 748, 753 (1978); United States v. Raddatz,
447 U.S. 667, 682-684 (1980), and id., 707-712 (Justice Marshall dissenting).

1120 Compare Permian Basin Area Rate Cases, 390 UL.S. 747, 767, 792 (1968);
Cardillo v. Liberty Mutual Ins. Co., 330 U.S. 169 (1917); South Chicago Coal & Dock
Co. v. Bassett, 309 U.S. 251 (1940). Justice Franklurter was extremely crilical of
Crowell. Estep v. United States, 327 U.S. 114, 142 (1946); City of Yonkers v. United
States, 320 U.S. 685 (1944).

1121 Williams v. Rhodes, 393 U.S. 23, 29 (1968) (opinion of the Court.) The elder
Justice TTarlan perhaps had the same thought in mind when he said that, with re-
gard to Congress’ power over jurisdiction, “what such exceptions and regulations
should be it is for Congress, in its wisdom o establish, having of course due regard
to all the Constitution.” United States v. Bitty, 208 U.S. 393, 399-400 (1908).

112252 Stat. 1060, 29 U.S.C. §201.
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process of law or to take private property without just compensa-
tion.” 1123

Conclusion.—There thus remains a measure of doubt that
Congress’ power over the federal courts is as plenary as some of the
Court’s language suggests it is. Congress has a vast amount of dis-
cretion in conferring and withdrawing and structuring the original
and appellate jurisdiction of the inferior federal courts and the ap-
pellate jurisdiction of the Supreme Court; so much is clear from the
practice since 1789 and the holdings of many Court decisions. That
its power extends to accomplishing by means of its control over ju-
risdiction actions which it could not do directly by substantive en-
actment is by no means clear from the text of the Constitution nor
from the cases.

FEDERAL-STATE COURT RELATIONS

Problems Raised by Concurrency

The Constitution established a system of government in which
total power, sovereignty, was not unequivocally lodged in one level
of government. In Chief Justice Marshall's words, “our complex sys-
tem [presents] the rare and difficult scheme of one general govern-
ment, whose actions extend over the whole, but which possesses
only certain enumerated powers, and of numerous state govern-
ments, which retain and exercise all powers not delegated to the
Union. ” Naturally, in such a system, “contests respecting
power must arise.” 1124 Contests respecting power may frequently
arise in a federal system with dual structures of courts exercising
concurrent jurisdiction in a number of classes of cases. Too, the
possibilities of frictions grow out of the facts that one set of courts
may interfere directly or indirectly with the other through injunc-
tive and declaratory processes, through the use of habeas corpus
and removal to release persons from the custody of the other set,
and through the refusal by state courts to be bound by decisions
of the United States Supreme Court. The relations between federal
and state courts are governed in part by constitutional law, with
respect, say, to state court interference with federal courts and

1123 Battaglia v. General Motors Corp., 169 F. 2d 254, 257 (2d Cir.), cert. den.
335 U.S. 837 (1948) (Judge Chasc). Sec also Scese v. Bethlchem Steel Co., 168 F.
2d 58, 65 (4th Cir. 1948) (Chicl Judge Parker). For recent dicta, sce Johnson v.
Robison, 415 U.S. 361, 366-367 (1974); Weinberger v. Salfi, 422 U.S. 749, 761-762
(1975); Territory of Guam v. Olsen, 431 U.S. 195, 201-202, 204 (1977); Adamo
Wrecking Co. v. United States, 434 U.S. 275 (1978); Bowen v. Michigan Academy
of Family Physicians, 476 U.S. 667, 681 n. 12 (1986); Webster v. Doe, 486 U.S. 592,
603 (1988); but see id., 611-615 (Justice Scalia dissenting). Note the relevance of
United States v. Mendoza-Lopez, 481 U.S. 828 (1987).

1124 Gibbons v. Ogden. 9 Wheat. (22 U.S)) 1.204-205 (1824).



56

MAJOR LEGISLATION USING ARTICLE III, SEC. 2 POWER IN
107™ CONGRESS (SPECIFIC LANGUAGE EXAMPLES):

» 2002 SUPPLEMENTAL APPROPRIATIONS ACI FOR FURTIIER RECOVERY FROM AND
RESPONSE 1O TERRORIST ATTACKS ON THE UNITED STATES (PL 107-2006)

Daschle Language protecting Black [lills Forest from NEPA and other environmental lavs:
“Due to the extraordinary circumstances present here, actions autharized by this section shall
proceed immediately... Any actions authorized by this section shall not be subject to judicial
review by any court of the United States.”

» INTELLIGENCH AUTTIORIZATION ACT FOR FISCAL YHEAR 2003 (PP1. 107-306)
Sec 502; (B)

“Judicial review shall not be available in the manner provided for under subparagraph (A) as
follows:”

» TURRORISM RISK INSURANCT. ACT OT 2002 (PT. 107-297)
Sec 102; Sub Sec. C

“Any certification of, or determination not to certify, an act as an act of terrorism under this
paragraph shall be final, and shall not be subject to judicial review.”

FURTHER EXAMPLES OF 107" CONGRESS LEGISLATION (PASSED)
USING ARTICLE III, SEC. 2 POWERS:

» SMALL BUSINESS LIABILITY RELIEF AND BROWNFIELDS REVITALIZATION ACT (PL 107-
118)

» USA PAIRIONT ACY (PL 107-056)

» 215 CENTURY DEPARTMENT OF JUSTICE APPROPRIATIONS AUTHORIZATION ACT (PL
107-273)

> ANDEAN TRADE PROMOTION AND DRUG ERADICATION ACT (PL 107-210)

» AMORICAN SERVICEMLEMBIERS PROTECTION ACT OT 2002 (P1 107-206)

» PUBLIC HEALTH SECURILY AND BIOTERRORISM RESPONSE ACL OF 2001 (PL 107-188)
» AVIATION SECURITY ACT (PL 107-071)

» TO IXPLEDITE THE CONSTRUCTION OF THE WORLD WAR IT MOCMORIAL IN THE
DISTRICT OF COLUMBIA (PL 107-011)

» SMALL BUSINESS INVESTMENT COMPANY AMENDMENTS ACT OF 2001 (PL 107-100)
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THE WHITE HOUSE
WASHINGTON

February 7, 2003

The Honorable William E. Dannemeyer
Congressman

1105 E. Commonwealth, Box 13
Fullerton, CA 92831

Dear Bill,

Great to meet you. Ihave forwarded everything to
White House legislative affairs with a positive
recommendation. Let's be in touch. Blessings on
you and yours.

Warmly,
‘ " -
Tim Goeglein

Special Assistant to the President &
Deputy Director of Public Liaison
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CONGRESS

Time to End Judicial Tyranny

The judicial despotism the Founders warned against is happening today. it is time for an
informed electorate to spur Congress to defend and restore our constitutional republic.

by John Eidsmae

(44 S hould the constitational republic

our forefathers designed be re-
placed with a government by the
majority vote of a nine-person committee
of lawyers who shall be appointed rather
than elected and shalt hold office for Life?”

If a pollsier were to ask this question,
probably 99 percent of the public would
answer with an emphatic “Nol”

And yet, without an abundance of exag-
geration, that is a fair description of the
power now wiclded by the U.S. Supreme
Court — a court that claims the power (o
strike down and invalidate almost any ac-
tion by almost any other branch or level of
government.

It didn’t begin that way. The Framers es-
tablished a constitutional republic in which
the powers delegated to the federal gov-
emment were, in James Madison’s words,
“few and defined,” while those reserved to
the states were many. And the powers del-
egated to the federal government were
carefully separated into legislative, execu-
tive and judicial branches.

In The Federalist, No. 78, Alexander
Hamilton wrote that of the three branches
of government, the judiciary “will always
be the least dangerous to the political
rights of the constitution, because it will
be least in 2 capacity to annoy or injure
them.” The legislative branch i

Overturming the rule of law: The Framers of the Constitution did not give the U.S. Supreme Court

power to act as a sup

cess either of the other two...”

The Constitution nowbere expressly
states that the federal courts have the
power to strike down laws as unconstitu-
tional, But in the famous 1803 case of
Marbury vs. Madison, Chief Justice John
Marshall claimed that power for the
Supreme Court. Since Article I, Section

“will,” that is, it determines the policy of
the nation; the executive branch exercises
“force,” that is, it implements and enforces
the will of the legisiature. But the judicia-
ry exercises only “judgment,” interpreting
the will of the legislature and the actions
of the executive. Hamilton wrote that the
judiciary is “beyond comparison the
weakest of the three depariments of gov-
ernment; that it can pever attack with suc-

2 of the C gives the court power
over cases arising under the Constitution
and laws of the United States, the Consti-
tution therefore gives the court the author-
ity to interpret the Constitution and
statutes, argued Marshall, And if the court
determines that a statute is inconsistent
with the Constitution, then the court must
rule that the Constitution stands and the
statate falls. As Marshal} declared;

John Eidsmoe, a resired Air Force lieutenant coloiel,
is @ professor of canstitational law ai the Thomas
Goode Jones School of Law, Faulkner University,
Monigomery, Alabama,
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Itis i the p: and
duty of the judicial departunent to say
what the law is. Those who apply the
Tule to particular cases, must of ne-
cessity expound and interpret that

state laws and
court has arrogated these powers unto itself by judicial usurpation.

federal policies. But the

rule. if two laws conflict with each
other, the courts must decide on the
operation of each.

So if a aw be in opposition to the
constitution: if both the law and the
constitution apply to a particular case,
so that the court must either decide
that case conformably to the law, dis-
regarding the constitution; or con-
formably to the constitution, disre-
garding the law: the counrt must
determine which of these conflicting
rules governs the case. This is of the
very essence of judicial duty.

President Thomas Jefferson ernphatically
disagreed with Marshali’s decision. Jeffer-
son had not been a delegate to the Consti-
tutional Convention; during the Conven-
tion and the ratification process, he was in
France. He had mixed feelings about the
Constitution. He admired some features of
it, but he was deeply concerned about the
power of the judiciary. In 1804 he wrote to

17

.S Supreme. Court




Abijgail Adams: “[TThe opinion which
gives to the judges the right to decide what
laws are Constitutional and what not, not
only for themselves in their own sphere of
action, but for the legislature and executive
also in their spheres, would make the judi-
ciary a despotic branch.”

Steady Usurpation
Jefferson and his supporters called them-
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stitutions, the judiciary bod-
ies were supposed to be the
most helpless and harmiess
members of the govern-
ment, Experience, however,
soon showed in what way
they were to become the
most dangerous; that the in-
sufficiency of the means
provided for their removal
gave them a frechold and ir-
responsibility in office; that
their decisions, seeming to
concem individual suitors only, pass silent
and unheeded by the public at large; that
these decisions nevertheless become law
by precedent, sapping by little and little the
foundations of the Constitution, and work-
ing its change by construction, before any~
one has perceived that the invisible and
helpless worm has been busily employed
in consuming its substance.”

Jefferson was not alone in his fear of ju-

selves the Dy i the an-

cestor of the Democratic Party. They gen-
erally favored individual liberty, states’
rights, and a narrow view of the powers
delegated to the federal government.
Alexander Hamilton and his supporters
catled themselves the Federalists, and they
believed the constitutional powers dele-
gated to the federal government should be
interpreted more broadly. When Jefferson
was elected president in 1800, the defeat-
ed Federalist president, John Adams, in the
closing days of his administration ap-
pointed Federalist John Marshall chief jus-
tice of the Supreme Court. President Jef-
ferson and Chief Justice Marshall were
distant cousins, but they clashed bitterly on
issues of constitational interpretation, and
this clash intensified Jefferson’s distrust of
the federal judiciary.

In 1821 Jeffesson warned that “the germ
of di ion of our federal g i
in the constitution of the federal judiciary,
an irresponsible body ... working like grav-
ity by night and by day, gaining = little
today and a little tomorrow, and advancing
its noiseless step like a thief over the field
of jurisdiction, until all shall be usurped
from the states, and the government of all
be consolidated into one.”

And in 1823 he seemed to suggest that
Hamilton’s view of the judiciary as the
“least dangerous™ branch had proven to be
incorrect: “At the establishment of our con-

18

dicial usurp “When President Andrew
Jackson vetoed the rechartering of the na-
tional bank, he argued that the national
bank was unconstitutional even though the
Supreme Court had held it constitutional
in McCulloch vs. Maryland in 1819. Jack-
son declared in his veto message: “Ttis as
much the duty of the House of Represen-
tatives, of the Senate, and of the President
to decide upon the constitutionality of any
bill or resolution which may be presented
to them for passage or approval as it is of
the supreme judges when it may be
brought before them for judicial decision.
“The opinion of the judges has no more a-
thority over Congress than the opinion of
Conggess has over the judges, and on that
point, the President is independent of
both.”

In a similar vein President Lincoln
wrote: “{I}f the policy of the Government
upon vital questions affecting the whole
people is to be irrevocably fixed by deci-
sions of the Supreme Court the instant they
are made in ordinary litigation between
parties to personal actions, the people will
have ceased to be their own rulers, having
to that extent practically resigned their
Govemnment into the hands of that eminent
tribunal.”

And President Theodore Roosevelt ex-
pressed a similar view: “It is the people,
2nd not the judges, who are entitled to say
what their constitution means, for the con-

stitution is theirs, it belongs 10 them and
not to their servants in office — any other
theory is incompatible with the foundation
principles of our government.”

The Devious Dialectic

Several factors have led to the expansion
of judicial power. One is the changing view
of truth. The Framers believed that truth is
fixed, absolute and ordained by God Him-
self. The Christian majority believed this,
and the Deist minority just as strongly be-
lieved in a universe that ran according to
the absolute laws of the clockmaker God.

But in the 1800s this view began to
change. Hegel taught that truth is not fixed
but rather changes according to a dialecti~
cal process of thesis, antithesis and syn-
thesis. Darwinism led to the belief that
truth evolves and changes. And the post-
modern view is that truth is subjective —
that is, truth is whatever you perceive it to
be.

Along with postmodernism came the
movement known as language deconstruc-
tion, which holds that words have no in-
insic meaning, and what really matters is
not the author’s intent or the dictionary
definition, but rather the meaning drawn by
the reader or viewer. A deconstructionist
theater producer obviously feels much
greater freedom to put her own message
into Shakespeare’s plays than a producer
who believes she must be faithful to
Shakespeare’s inient. Likewise, a judge
who holds this view of truth, law and lan-
guage feels much more free to read his
own views into the Constitution, than the
judge who believes in jurisprudence of
original intent.

Understood thus, Charles Evans Hughes”
statement that “We are under a Constitu-
tion, but the Constitution is what the
Jjudges say jt is” takes on a new and omi-
nous meaning. And as Chancellor James
Kent said, if judges are not bound by the
plain meaning of the Constitution, they are
free to roam at large in the trackless fields
of their own imaginatiens.

Another contributing factor is the incor-
poration doctrine. Originally, as the
Supreme Court recognized in Barron vs.
Balsimore (1833), the Bill of Rights applied
only to the federal government; people
looked to state constittions and state
courts for protection if state officials abused
their rights. But this began to change.
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Ratified in 1868, the 14th Amendmemt
provides in part that no state shall “deprive
any person of life, liberty or property with-
out due process of law.” For about haif a
century thereafter, the courts interpreted
the Due Process Clause to mean that no
one may be deprived of life (executed), Jib-
erty (jailed) or property (fined) without due
process of law {a fair trial). But in the early
1900s the view developed that the Due
Process Clause means that states may not
deprive people of free speech, press, reli-
gious liberty, or other basic rights.
In other words, according to this
view, the Bill of Rights, or at least
some of the rights in the Bill of
Rights, are incorporated into the
Due Process Clause and are there-
fore applied to state and local
governments.

Protecting people’s constitution-
al rights against state and local
abuses seems laudable. But the
practical effect of the incorporation
doctrine is to give the federal courts
a virtual monopoly on the business
of rights protection. This greatly ex-
pands the authority of federal
courts, and raises a perplexing ques-
tion: In the long run, are rights re-
ally more secure in the hands of un-
elected federal judges, than with
those who are more diréctly re-
sponsibie to the people?

Put these concepts together —
the incorporation docirine and the
postmodern concept of truth and
law — and we have a recipe for ju-
dicial absolutism.

In Roe vs. Wade (1973), the Supreme
Court struck down the abortion laws of
Texas and most other states on the ground
that they violated the purpofied constitu-
tional right fo abort a child. But where is
that right found in the Constitution? As
Justice Blackmun claimed, quoting from
previous decisions: “{S]pecific guarantees
in the Bill of Righis have penumbras,
formed by emanations from those guaran-
tees that help give them life and substance.
Various guarantees create zones of privacy.”

Incjuded in those zomes of privacy,
Blackmun insisted, is the right to make de-
cistons about oneself, including whether to
have children, and the right to make that
decision retroactively after conception by
means of abortion. More recently in the

THE NEW AMERICAN « JANUARY 12, 2004
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2003 Lawrence vs. Texas decision, the
Supreme Court found that this penumbral
right of privacy also includes the right to
engage in homosexual sodomy.

But consider the consequences of this
type of decision making. Jurisprudence
based upon “penumbras” and “emana-
tions” removes the constitutional interpre-
tation from any kind of objective scholar-

ly gave Congress a check on the court:
Congress can limit the court’s appellate
Jjurisdiction,

Predictably, the courts have not exactly
been enamored with this provision. But
they have generally, if reluctanily, upheld
the power of Congress to limit the court’s
appellate jurisdiction, in such cases as Ex
Parte McCardie (1869), Ex Parte Yerger

ship and leaves us with a C that

can mean anything any judge wants it t©
mean.

Congress Is the key to reining in errant courts. Article Jil,
Section 2 of the Constitution gives Congress the power (and
duty) to proscribe the jurisdiction of the federal courts to
keep them from doing harm,

Reining In the Courts

‘What can be done to combat judicial tyr-
anny? Many remedies have been suggest-
ed: inati d limited

{1869, Rob vs. Searle Audubon So-
clety (1992), and Felker vs. Turpin (1996).

In two cases, the Supreme Court has
struck down statutes that limit its
appellate jurisdiction: United States
vs. Kiein (1872) because Congress
was trying to affect the outcome of
a pending case; and Plaur vs. Spend-
thrift Farm, Inc. (1995), because
Congress was trying to overturn a
court decision.

And what about limiting the ju-
risdiction of jower federal district
courts and circuit courts of appeals?
Many are unaware that the oaly
court expressly created by the Con-
stitution is the U.S. Supreme Court;
all other federal courts were created
by Congress under Axticle I, Section
1 and can be abolished by Congress.
1t seems self-evident that since Con-
gress can create or abolish federal
courts inferior to the Supreme
Court, Congress can define, expand
or limit their jurisdiction. Supreme
Court cases so holding include Shel-
dor vs. Sill (1850), Lockerty vs.
Phillips (1943), and Yakus vs. Unit-
ed States (1944).

Several bills are pending in Con-
gress that would limit the appeliate juris-
diction of the federal courts over cases in-
volving the public display of the Ten
C

Digh Stock

terms for judges, defunding the courts,
impeach But the Constitution itself
provides a remedy that is worthy of
consideration.

Article 11, Section 2 of the Constitution,
provides that the Supreme Court shall have
original jurisdiction over a narrow range of
cases, mostly involving foreign ambas-
sadors, It then provides: “In all the other
Cases before mentioned, the supreme
Court shall have appeliate Jurisdiction,
both as to Law and Fact, with such Excep-
tions, and under such Reguiations as the
Congress shall make.” The Framers wise-

But the basic concept of
limiting the federal courts jurisdiction
could be applied to many other cases as
well. The concept could be used, for in~
stance, {0 allow states to outlaw abortion
or local school boards to reinstitute school
prayer without the federal courts being
able to rule against them.

The judicial despotism Jefferson and
others wamed against can indeed happen
here, and what might have seemed fanci-
ful prophecy in 1800 is rapidly becoming
established fact. It is time to take action to
defend and restore our constitutjonal
republic. W



62

S 155818
108th CONGRESS
1st Session
S. 1558
To restore religious freedoms.
IN THE SENATE OF THE UNITED STATES

August 1 (legislative day, JULY 21), 2003

Mr. ALLARD introduced the following bill; which was read twice and referred to the Committee on the
Judiciary
A BILL
To restore religious freedoms.
Be it enacted by the Senate and House of Representatives of the United States of America in Congress
assembled,
SECTION 1. SHORT TITLE.
This Act may be cited as the "Religious Liberties Restoration Act'.
SEC. 2. FINDINGS.
Congress finds the following:
(1) The Declaration of [ndependence declares that governments are instituted to secure certain
unalienable rights, including life, liberty, and the pursuit of happiness, with which all human beings
are endowed by their Creator and to which they are entitled by the laws of nature and of nature's
God.
{2) The organic laws of the United States Code and the constitutions of every State, using various
expressions, recognize God as the source of the blessings of liberty.
(3) The first amendment to the Constitution secures rights against laws respecting an establishment
of religion or prohibiting the free exercise thereof made by the Federal Government.
{4) The rights secured under the first amendment have been interpreted by the Federal courts to be
included among the provisions of the 14th amendment.
(5) The 10th amendment reserves to the States, respectively, the powers not delegated to the Federal
Government nor prohibited to the States.
(6) Disputes and doubts have arisen with respect to public displays of the Ten Commandments and
to other public expression of religious faith.
{7) Section 5 of the 14th amendment grants Congress the power to enforce the provisions of the 14th
amendment.
(8) Article ITI, section 2 of the Constitution grants Congress the authority to except certain matters
from the jurisdiction of the Federal courts inferior to the Supreme Court.

SEC. 3. RELIGIOUS LIBERTY RIGHTS DECLARED.

(a) DISPLAY OF TEN COMMANDMENTS- The power to display the Ten Commandments on or within
property owned or administered by the several States or political subdivisions of such States is among the
powers reserved to the States, respectively.
(b) WORD 'GOD' IN PLEDGE OF ALLEGIANCE- The power to recite the Pledge of Allegiance on or
within property owned or administered by the several States or political subdivisions of such States is
among the powers reserved to the States, respectively. The Pledge of Allegiance shall be, 'T pledge
allegiance to the Flag of the United States of America, and to the Republic for which it stands, one Nation
under God, indivisible, with Liberty and justice for all.".
(c) MOTTO "IN GOD WE TRUST'- The power to recite the national motto on or within property owned or
administered by the several States or political subdivisions of such States is among the powers reserved to
the States, respectively. The national motto shall be, "In God we trust'.
(d) EXERCISE OF CONGRESSIONAL POWER TO EXCEPT- The subject matter of subsections (a), {b),
and (c) are excepted from the jurisdiction of Federal courts inferior to the Supreme Court.

END
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S 155818
108th CONGRESS
Ist Session
S. 1558
To restore religious freedoms.
IN THE SENATE OF THE UNITED STATES

August 1 (legislative day, JULY 21}, 2003

COSPONSORS(10), ALPHABETICAL:

Sen Brownback, Sam - 9/23/2003 [KS] Sen Bunning, Jim - 10/20/2003 [KY]
Sen Burns, Conrad R. - 9/29/2003 [MT] Sen Cochran, Thad - 9/30/2003 [MS]
Sen Craig, Larry E. - 10/21/2003 [1D] Sen Enzi, Michael B. - 10/2/2003 [WY]

Sen Graham, Lindsey O. - 9/26/2003 [SC] Sen Tnhofe, Jim - 9/30/2003 [OK]
Sen Lott, Trent - 9/30/2003 [MS] Sen Shelby, Richard C. - 9/25/2003 [AL]
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108th CONGRESS
Lst Session
H. R. 3190
To safeguard our religious liberties.
IN THE HOUSE OF REPRESENTATIVES
September 25, 2003

Mr. PICKERING introduced the following bill; which was refer

d to the Committee on the Judiciary

© ABILL
To safeguard our religious liberties.
Be it enacted by the Senate and House of Representutives of the United Stutes of America in Congress
assembled,
SECTION 1. SHORT TITLE.
This Act may be cited as the “Safeguarding Our Religious Liberties Act'.
SEC. 2. FINDINGS.

Congress finds the following:
(1) The Declaration of Independence declares that governments are instituted to secure certain
unalienable rights, including life, liberty. and the pursuit of happiness, with which all human
beings are endowed by their Creator and to which they are entitled by the laws of nature and of
nature's God.
(2) The organic laws of the United States Code and the constitutions of every State, using
various expressions, recognize God as the source of the blessings of liberty.
(3) The first amendment to the Constitution secures rights against laws respecting an
establishment of religion or prohibiting the free exercise thereof made by the Federal
Government,
(4) The rights secured under the first amendment have been interpreted by the Federal courts
to be included among the provisions of the 14th amendment.
(5) The 10th amendment reserves to the States, respectively, the powers not delegated to the
Federal Government nor prohibited to the States.
{6) Disputes and doubts have arisen with respect to public displays of the Ten Commandments
and to other public expression of religious faith.
(7) Section 5 of the 14th amendment grants Congress the power to enforce the provisions of
the 14th amendment.
(8) Article 111, section 2 of the Constitution grants Congress the authority to except certain
matters from the jurisdiction of the Federal courts inferior to the Supreme Court.

SEC. 3. RELIGIOUS LIBERTY RIGHTS DECLARED.

(a) DISPLAY OF TEN COMMANDMENTS- The power to display the Ten Commandments on or
within property owned or administered by the several States or political subdivisions of such States is
among the powers reserved to the States, respectively.
(b) WORD "GOD' IN PLEDGE OF ALLEGIANCE- The power to recite the Pledge of Allegiance on
or within property owned or administered by the several States or political subdivisions of such States
is among the powers reserved to the States, respectively. The Pledge of Allegiance shall be, T pledge
allegiance to the Flag of the United States of America, and to the Republic for which it stands, one
Nation under God, indivisible, with Liberty and justice for all.".
(¢) MOTTO "IN GOD WE TRUST'- The power to recite the national motto on or within property
owned or administered by the several States or political subdivisions of such States is among the
powers reserved to the States, respectively. The national motto shall be, “Tn God we trust’.
(d) EXERCISE OF CONGRESSIONAL POWER TO EXCEPT- The subject matter of subsections
(a), (b), and (c) are excepted from the jurisdiction of Federal courts inferior to the Supreme Court.
END
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COSPONSORS(34), ALPHABETICAL :
Rep Akin, W. Todd - 11/20/2003 [MO-2]

Rep Barrett, J. Gresham - 11/6/2003 [SC-3]
Rep Barton, Joe - 11/21/2003 [TX-6]

Rep Bishop, Rob - 11/19/2003 [UT-1]

Rep Davis, Jo Ann - 10/29/2003 [VA-1]

Rep Everett, Terry - 11/20/2003 [AL-2]

Rep Goode, Virgil H., Jr. - 10/16/2003 [VA-5]
Rep Herger, Wally - 11/20/2003 [CA-2]

Rep Hostettler, John N. - 10/20/2003 [IN-8]
Rep King, Steve - 10/29/2003 [IA-5]

Rep Latham, Tom - 11/20/2003 [[A-4]

Rep McHugh, John M. - 10/30/2003 [NY-23]
Rep Musgrave, Marilyn N. - 10/29/2003 [CO-4]
Rep Osborne, Tom - 11/21/2003 [NE-3]

Rep Shimkus, John - 10/28/2003 [IL-19]

Rep Terry, Lee - 10/1,2003 [NE-2]

Rep Wamp, Zach - 10/8/2003 [TN-3]
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Rep Bachus, Spencer - 10/17/2003 [AL-6]
Rep Bartlett, Roscoe G. - 10/28/2003 [MD-6]
Rep Beauprez, Bob - 10/21/2003 [CO-7]

Rep Brady, Kevin - 11/20/2003 [TX-8]

Rep Doolittle, John T. - 10/28/2003 [CA-4]
Rep Franks, Trent - 10/30,2003 [AZ-2]

Rep Graves, Sam - 10/28/2003 [MO-6]

Rep Hoekstra, Peter - 11/21/2003 [MI-2]
Rep Keller, Ric - 11/21/2003 [FL-8]

Rep Kingston, Jack - 10/29/2003 [GA-1]

Rep McCotter, Thaddeus G. - 11/19/2003 [MI-11]
Rep Miller, Jett - 10/7/2003 [FL-1]

Rep Norwood, Charlie - 11/20/2003 [GA-9]
Rep Rogers, Mike D. - 10/28/2003 [AL-3]
Rep Souder, Mark E. - 10/30/2003 [IN-3]
Rep Turner, Jim - 11,20/2003 [TX-2]

Rep Wicker, Roger F. - 11/19/2003 [MS-1]
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108th CONGRESS
2d Session

S. 2323

To limit the jurisdiction of Federal courts in certain cases and promote federalism.
IN THE SENATE OF THE UNITED STATES
April 20, 2004

Mr. SHELBY (for himself, Mr. MILLER, Mr. BROWNBACK, Mr. GRAHAM of South Carolina, Mr. ALLARD,
Mr. INHOFE, and Mr. LOTT) introduced the following bill; which was read twice and referred to the Committee on
the Judiciary

- TTABILL T

To limit the jurisdiction of Federal courts in certain cases and promote federalism.
Be it enacted by the Senafe and THouse of Representaiives of the United States of America in Congress
assenibled,

SECTION 1, SHORT TITLE.
This Act may be cited as the "'Constitution Restoration Act of 2004'

TITLE I--JURISDICTION

SEC. 101. APPELLATE JURISDICTION.

{a) AMENDMENT TO TITLE 28- Chapter 81 of title 28, United States Code, is amended by adding at the end
the following:

“Sec. 1260. Matters not reviewable

"Notwithstanding any other provision of this chapter, the Supreme Court shall not have jurisdiction to review,
by appeal, writ of certiorari, or otherwise, any matter to the extent that relief is sought against an entity of’
Federal, State, or local government, or against an officer or agent of Federal, State, or local government
{whether or not acting in official or personal capacity), by reason of that entity's, officer's, or agent's
acknowledgement of God ag the sovereign source of law, liberty, or government.'.
{b) TABLE OF SECTIONS- The table of sections at the beginning of chapter 81 of title 28, United States Code,
is amended by adding at the end the following:

"1260. Matters not reviewable."

SEC. 102. LIMITATIONS ON JURISDICTION,

{a) AMENDMENT TO TITLE 28- Chapter 85 of title 28, United States Code, is amended by adding at the end
of the following:

“Sec. 1370. Matters that the Supreme Court lacks jurisdiction to review

“Notwithstanding any other provigion of law, the district court shall not have jurisdiction of a matter if the
Supreme Court does not have jurisdiction to review that matter by reason of section 1260 of this title.".
{b) TABLE OF SECTIONS- The table of sections at the beginning of chapter 85 of title 28, United States Code,
is amended by adding at the end the following:

"1370. Matters that the Supreme Court lacks jurisdiction to review.".

TITLE II--INTERPRETATION
SEC. 201. INTERPRETATION OF THE CONSTITUTION.

In interpreting and applying the Constitution of the United States, a court of the United States may not rely upon
any constitution, law, administrative rule, Executive order, directive, policy, judicial decision, or any other
action of any foreign state or international organization or agency, other than English constitutional and
common law.
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TITLE TI--ENFORCEMENT
SEC. 301. EXTRAJURISDICTIONAL CASES NOT BINDING ON STATES.

Any decision of a Federal court which has been made prior to or after the effective date of this Act, to the extent
that the decision relates to an issue removed from Federal jurisdiction under section 1260 or 1370 of title 28,
United States Code, as added by this Act, is not binding precedent on any State court.

SEC. 302. IMPEACHMENT, CONVICTION, AND REMOVAL OF JUDGES
FOR CERTAIN EXTRAJURISDICTIONAL ACTIVITIES.

To the extent that a justice of the Supreme Court of the United States or any judge of any Federal court engages
n any activity that exceeds the jurigdiction of the court of that justice or judge, as the case may be, by reason of
section 1260 or 1370 of title 28, United States Code, as added by this Act, engaging in that activity shall be
deemed to constitute the commission of--

(1) an offense for which the judge may be removed upon impeachment and conviction; and

(2) a breach of the standard of good behavior required by article IIL, section 1 of the Constitution.

LND

COSPONSORS(6), ALPHABETICAL:
Sen Allard, A. Wayne - 4/20/2004 [CO] Sen Brownback, Sam - 4/20/2004 [KS]
Sen Graham, Lindsey O. - 4/20/2004 [SC] Sen Inhofe, Jim - 4/20/2004 [OK]

Sen Lott, Trent - 4/20/2004 [MS] Sen Miller, Zell - 42072004 [GA]
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108th CONGRESS
2d Session

H. R. 3799

To limit the jurisdiction of Federal courts in certain cases and promote federalism.
IN THE HOUSE OF REPRESENTATIVES

February 11, 2004

Mr. ADERHOLT (for himself and Mr. PENCE) introduced the following bill; which was referred to the Committee
on the Judiciary

ABILL
To limit the jurisdiction of Federal courts in certain cases and premote federalism.
Be it enacted by the Senate and House of Representatives of the United States of America in Congress
assembled,

SECTION 1. SHORT TITLE.
This Act may be cited as the "Constitution Restoration Act of 2004,
TITLE I--JURISDICTION

SEC. 101. APPELLATE JURISDICTION.

{a) IN GENERAL-
(1) AMENDMENT TO TITLE 28- Chapter 81 of title 28, United States Code, is amended by adding at
the end the following:

“Sec. 1260. Matters not reviewable

"Notwithstanding any other provision of this chapter, the Supreme Court shall not have jurisdiction to review,
by appeal, writ of certiorari, or otherwise, any matter to the extent that relief is sought against an element of
Federal, State, or local government, or against an officer of Federal, State, or local government (whether or not
acting in official personal capacity), by reason of that element's or officer's acknowledgement of God as the
sovereign source of law, liberty, or government.”.

(2) TABLE OF SECTIONS- The table of sections at the beginning of chapter 81 of title 28, United

States Code, is amended by adding at the end the following:

"1260. Matters not reviewable."
(b} APPLICABILITY- Section 1260 of title 28, United States Code, as added by subsection (a}, shall not apply
to an action pending on the date of enactment of this Act, except to the extent that a party or claim is sought to
be included in that action after the date of enactment of this Act.

SEC. 102, LIMITATIONS ON JURISDICTION,

(a) IN GENERAL-
{1y AMENDMENT TO TITLE 28- Chapter 85 of title 28, United States Code, is amended by adding at
the end of the following:

“Sec. 1370. Matters that the Supreme Court lacks jurisdiction to review

"Notwithstanding any other provision of law, the district court shall not have jurisdiction of'a matter if the
Supreme Court does not have jurisdiction to review that matter by reason of section 1260 of this title.".
{2) TABLE OF SECTIONS- The table of sections at the beginning of chapter 85 of title 28, United States Code,
is amended by adding at the end the following:

"1370. Matters that the Supreme Court lacks jurisdiction to review.".
{b) APPLICABILITY- Section 1370 of title 28, United States Code, as added by subsection (a}, shall not apply
to an action pending on the date of enactment of this Act, except to the extent that a party or claim is sought to
be included in that action after the date of enactment of this Act.



TITLE TI--INTERPRETATION
SEC. 201. INTERPRETATION OF THE CONSTITUTION.

In interpreting and applying the Constitution of the United States, a court of the United States may not rely upon
any constitution, law, administrative rule, Executive order, directive, policy, judicial decision, or any other
action of any foreign state or international organization or agency, other than the constitutional law and English

common law.

TITLE TI--ENFORCEMENT
SEC. 301. EXTRAJURISDICTIONAL CASES NOT BINDING ON STATES.

Any decision of a Federal court which has been made prior to or after the effective date of this Act, to the extent
that the decision relates to an issue removed from Federal jurisdiction under section 1260 or 1370 of title 28,
United States Code, as added by this Act, is not binding precedent on any State court.

SEC. 302. IMPEACHMENT, CONVICTION, AND REMOVAL OF JUDGES
FOR CERTAIN EXTRAJURISDICTIONAL ACTIVITIES.
To the extent that a justice of the Supreme Court of the United States or any judge of any Federal court engages

in any activity that exceeds the jurisdiction of the court of that justice or judge, as the case may be, by reason of
section 1260 or 1370 of title 28, United States Code, as added by this Act, engaging in that activity shall be

deemed to constitute the commission of—-

(1) an offense for which the judge may be removed upon impeachment and conviction; and
{2) a breach of the standard of good behavior required by article 111, section 1 of the Constitution.

END

COSPONSORS(20), ALPIIABETICAL:
Rep Bachus, Spencer - 2/24/2004 [AL-6]
Rep Cramer, Robert E. (Bud), Jr. - 2/24/2004 [AL-5]
Rep Deal, Nathan - 3/18/2004 [GA-10]

Rep Everett, Terry - 2/24/2004 [AL-2]

Rep Jones, Walter B., Jr. - 4/27/2004 [NC-3]
Rep Lewis, Ron - 427/2004 [KY-2]

Rep Miller, Jeff - 3/10/2004 [FL-1]

Rep Pence, Mike - 2/11/2004 [IN-6]

Rep Rogers, Mike D. - 2/24/2004 [AL-3]
Rep Souder, Mark E. - 3/25/2004 [IN-3]

Rep Bishop, Rob - 4/27:2004 [UT-1]

Rep Davis, Jo Ann - 3/10/2004 [VA-1]

Rep DeMint, Jim - 4/1:2004 [SC-4]

Rep Hall, Ralph M. - 4:27/2004 [TX-4]

Rep Kingston, Jack - 2/24/2004 [GA-1]

Rep McCotter, Thaddeus G. - 4/27/2004 [M1-11]
Rep Pearce, Stevan - 3/18/2004 [NM-2]

Rep Pitts, Joseph R. - 2/24/2004 [PA-16]

Rep Ryun, Jim - 3/11/2004 [KS-2]

Rep Wamp, Zach - 3/10/2004 [TN-3]
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Supreme Court
ruling deesn’t touch

on merits; fight over |

phrase to continue.

By ANNE GEARAN
THE ASSOCIATED PRESS

WASHINGTON + The , - Supreme
Court on Monday. allowed mil-
fions of schoolchildren to keep
affirming loyalty to one nation
“under God,” but dodged the un-
derlying question of whether the
Pledge of Allegiance is an uncon-
§titutional blending of - chiurch
dnd state.

. The . ruling -overturned a
lower-court decision that the re-
" ligious reference
made the pledge

unconstitutional
in public
schoals. But

Monday’s deci-
sion did so on
technical
grounds, ruling
that Michael
Newdow, the
man who brought the case onbe-
half of his 10-year-old daughter,
could not legally represent her.

Michast Newdow

70

Pledge ruling touches
parental-rights debate

Father shares
custody, but
justices say only
mother could act
for child in court.

FROM REGISTER NEWS SERVICES

WASHINGTON = The atheist fa-
ther who challenged the con-
stitutionality of the Pledge of
Allegiance says the Supreme
Court’s dismissal of the case
“is a blow for parental rights.”

But the decision was so nar-
rowly crafted that it was not
likely to alter the rights of par-
ents in custody disputes, legal
experts said. Some scholars
suggested the decision bol-
stered parental rights by up-
holding a Sacramento County
family-cowrt order granting
the daughter’s mother abso-
Iute contro} of her upbringing.

The decision was issued on
Flag Day and the 50th anni-
versary of the addition of the
words “under God” to the pre-

ON PAGE 1
RULING: ‘Under God' phrase
stays in Pledge of Allegiance.

vious version.

The high court ruled 80
that California atheist Michael
Newdow, who was successful
in lower courts with his chal-
lenge to the pledge, has no
right to speak on legal matters
on behalf of his daughter.
Newdow had objected to the
pledge because she recited the
words in public school.

Newdow shares custody of
his daughter with her Chris-
tian mother, but the mother is
her sole legal representative,
the court said, so he never had
the right to sue.

The girl's mother, Sandra
Banning, had alerted the court
that she and her daughter,
who is not named in court pa-
pers, do not object to the
pledge.

The girl's parents never
have married.

The legal decision allowed
the justices to avoid ruling on

whether the tradition of recit-
ing the pledge in public
schools amounts to the gov-
ernment promoting a partic-
ular faith in violation of the
First Amendment.

It also defused a potential
election-year issue. The Bush
administration argued to keep
the reference to God, and law-
makers of both parties re-
sponded to lower court rulings
by rushing before the news
cameras and reciting the oath
and singing “God Bless Amer-
iea.”

Justice John Paul Stevens,
who wrote the decision, said
the court didn't need to reach
the constitutional issue be-
cause Newdow never should
have been allowed to sue in
the first place.

“When hard questions of
domestic relations are sure to
affect the outcome, the pru-
dent course is for the federal
court to stay its hand rather
than reach out to resolve a
weighty question of federal
constitutional law,” Stevens
wrote. !

It was an anticlimactic end to
an emotional highcourt show-
down ovet God in'public schools
and in priblic Hife. It also nelitral-
ize§ whit might>have been ‘an
election-year, political issue.

The cutcome doesnot prevent:
a future court ehallengé over the
same- igsue, however, and both

fight will coriie quickly.

The Supreme Court already
has ‘said schoolchildrén cannet
be required to- recite the oath
that begins, “I pledge allegiance
to the flag of the United States of.
America.” The court alse has re-
peatedly barred school-spon-
soréd prayer from classrooms,
playing fields ‘and school cere-
morijes.

.MGRE ON THE RULING
COURT: Effect on parentaf rights
debated. News 4 *

Chief Justice William Rehn-
quist and Justices Sandra Day
Q'Connor_and Clarence Tho-
mas agreed with the outcoxge
but_wrote separately to sav

they would have decided it on
its merits and found the

+ pledge constitutional.
defénders ‘and oppenents.of the |

current wording predicted that |

“Reciting the pledge, or lis-
tening to others recite it, is a
patriotic exercise, not a reli-
gious one,” Rehnquist wrote.
“Participants promise fidelity
to our flag and our nation, not
to-any particular God, faith or
chureh.”

Justice Antonin Scalia did
not participate; he removed
himself frém the case after

Newdow complained that Sea-
lia had publicly expressed his
view that the issue should be
decided by the legislative
branch, not the courts.

Newdow, a physician with ¢
law degree who argued his
own case before the high
court, called the decision ¢
“blow for parental rights.”

“She spends 10 days ¢
month with me,” he said. “The
suggestion that I don't have
sufficient custedy is just in-
credible.”

The New York Times
and The Associated Press
contributed to this report.
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Mr. CHABOT. At this time the Committee Members have 5 min-
utes each to ask questions of the panel, and I recognize myself for
that purpose for 5 minutes.

Professor Redish, let me begin with you. You've written that,
quote, “the States’ courts have, since the Nation’s beginning, been
deemed both fully capable of and obligated under the supremacy
clause to enforce Federal law. I am quoting the Constitution. Con-
gress has complete authority to have constitutional rights enforced
exclusively in the State courts,” unquote. And I think you basically
reiterated that here this morning.

In your opinion, why did the Founders leave open the possibility
that State courts could be the ultimate arbiters of constitutional
questions, or at least some constitutional questions?

Mr. REDISH. Mr. Chairman, the history is surprisingly well docu-
mented on that part of the Constitution. There was a struggle be-
tween the States’ righters who wanted no lower Federal courts cre-
ated and only State courts having power to interpret and enforce
Federal law with Supreme Court review, and then the pro-Federal
wing wanted to dictate the requirement that lower Federal courts
be created. And Madison came up with what is now appropriately
referred to as the Madisonian Compromise, which was basically to
punt to the first Congress. Congress had the power to create them,
but was not compelled to create them. It was really the outgrowth
of a political deadlock at the convention.

Mr. CHABOT. Thank you.

Let me follow up. How does the Judiciary Act of 1789 then form
an understanding of the original meaning of Congress’ authority
over Federal court jurisdiction?

Mr. REDISH. Well, it shows that the original Congress recognized
that it had this so-called greater includes the lesser power. They
did create lower Federal courts immediately. That’s certainly true.
But they excluded from their jurisdiction numerous issues. So it
was clearly the understanding of the initial Congress postframing
that they had authority to limit Federal court jurisdiction.

At the time, for purposes of context, I should indicate the power
to interpret Federal law was not really an important issue, because
there was so little substantive Federal legislation. Most things
were left to the States anyway, but at least in theory it clearly un-
derscores my—the interpretation that I'm giving you of article III.

Mr. CHABOT. Thank you.

Professor Gerhardt, let me turn to you. Do you agree that under
the Constitution State courts have full and coequal authority with
Federal courts to decide Federal constitutional questions? And if
not, why not?

Mr. GERHARDT. Well, if I understand the question, I think clearly
State courts can adjudicate constitutional claims. I don’t think
there’s any doubt about that. I don’t know that that’s what we'’re
really concerned with here today though. I think that if you leave
the State courts alone, without any possible review in the United
States Supreme Court, the constitutional claim, then I think you
do have a constitutional problem.

I think there’s no question that State courts, as I said, and as
Professor Redish has said, can adjudicate these claims. But you
move into a much different realm if you're withdrawing Federal ju-
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risdiction in retaliation against their judicial decisions or aimed at
a particular class of citizens. I think those present constitutional
difficulties.

Mr. CHABOT. Thank you.

Now, Mrs. Schlafly, let me turn to you at this point. Is H.R.
3313, the Marriage Protection Act, consistent with a traditional un-
ders‘;:anding of congressional authority over Federal court jurisdic-
tion?

Mrs. SCHLAFLY. Oh, absolutely. It is consistent with it. And I
think everything we’ve heard here today shows that Congress does
have the power to limit and regulate the authority of the Federal
courts on this issue.

I think that the bill that you referred to is somewhat limited. I
think, as I said in my testimony, that we should also remove juris-
diction from Federal courts to hear a challenge to State DOMASs be-
cause we already have a case filed on that. And it’s very important
that the Federal courts not have the opportunity to override the
legislatures and the Congress on this issue of marriage.

We heard a lot of talk about the separation of powers here today,
but under the separation of powers, we expect these decisions to be
made by our elected representatives, not by some activist judge.

Mr. CHABOT. Thank you very much.

And unfortunately, my time is going to run out in 5 seconds, so
I'll terminate my time at this time.

The gentleman from New York is recognized for 5 minutes.

Mr. NADLER. Thank you.

Mrs. Schlafly, you stated in your testimony, you quoted approv-
ingly Professor—excuse me—President Bush in which he said,
quote, “we will not stand for judges who undermine democracy by
legislating from the bench and trying to remake the culture of
America by court order,” close quote. You go on to say “he’s right,
we won’t stand for such judicial arrogance.” Brown v. Board of
Education of Topeka, 1954, which outlawed Jim Crow, the segrega-
tion of public schools, changed the culture of a third of the United
States, said that what they had been doing for 100 years was un-
constitutional. Do you have the same disapproval? Was that re-
making the culture of America by court order? And was that illegit-
imate, in your opinion?

Mrs. SCHLAFLY. No, it was not.

Mr. NADLER. Because? How do you distinguish it?

Mrs. SCHLAFLY. I would distinguish it because what Brown did
was to overrule Plessy. And if you take the position that the Con-
stitution is whatever the Supreme Court says it is, then you have
to accept Dred Scott and Plessy v. Ferguson. And Brown came
along and overturned that, and that was the right thing to do.

Mr. NADLER. And that may have been the right thing to do, but
that wasn’t remaking the culture of America by court order?

Mrs. SCHLAFLY. No. It was correcting a previous bad mistake.

Mr. NADLER. And how about Loving v. Virginia that outlawed—
that allowed interracial—that said States couldn’t outlaw inter-
racial marriages, which is probably more to the point here?

Mrs. SCHLAFLY. Yes. Well—

Mr. NADLER. Was that remaking the culture of America by court
order?
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Mrs. SCHLAFLY. No, it wasn’t. I think it was

Mr. NADLER. Okay. Professor Redish, Judge McDougal of the
Southern District of Slobovia has just come down with a decision
that I find outrageous and has promised to come down with more
such decisions. So I am introducing a bill to eliminate the Southern
District of Slobovia. Do we—under our plenary power to create or
abolish Federal courts, can we abolish a particular Federal court
because we don’t like that judge? And if we can, how does that
square with the constitutional power, with the constitutional prohi-
bition about limiting tenure of judges?

Mr. REDISH. I assume you don’t intend to eliminate the judge in
any way other than——

Mr. NADLER. He can still be there. He just won’t—he’ll be a judge
in a nonexistent court.

Mr. REDISH. I think it’s well established. I don’t think it would
be controversial at all that you have power to rearrange the Fed-
eral courts. This Congress created the 11th circuit out of the fifth
circuit.

Mr. NADLER. No, I'm not talking about that.

Mr. REDISH. Oh, you’re saying based on that action.

Mr. NADLER. I don’t like—in South Dakota they only have one
district. They’ve only got three judges, let’s say. I don’t know if
that’s true. But, for example—and I'm going to abolish the district
of South Dakota. They won’t have any Federal judges in South Da-
kota because I don’t like the three judges.

Mr. REDISH. Well, the citizens of South Dakota would have to
have access to some independent judicial forum. Either you have
to put them into Federal courts in North Dakota or assign the ju-
risdiction to the State courts. But if what you’re suggesting is does
the fact that you’re doing it out of an animosity toward a par-
ticular——

Mr. NADLER. No, no, no. I'm saying—forget the motive. I am say-
ing do we have the power to abolish a court and abolish, in effect,
the judge as a judge by abolishing the court?

Mr. REDISH. Sure. They have life tenure under article III.

Mr. NADLER. So they would have life tenure in a nonexistent
court.

Mr. REDISH. I've seen baseball managers have long-term con-
tracts after they’ve been fired.

Mr. NADLER. Okay. Let me change the subject. You've—I'm try-
ing—you disagreed with Professor Gerhardt about the power of
Congress, about the phantom constitutional restriction on our
power to limit jurisdiction. Do you disagree that if we were to say
that the Federal courts have no jurisdiction to hear claims of reli-
gious discrimination against Jews or Quakers, could we do that?

Mr. REDISH. I certainly agree that the equal protection compo-
nent of the fifth amendment limits this Congress’ power. You could
not say Jews do not have access to Federal courts, African Ameri-
cans do not have access to Federal courts.

Mr. NADLER. And we could not say that the Federal courts have
no jurisdiction to judge the constitutionality of the law that you
said couldn’t have intermarriage between two different religious
groups.
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Mr. REDISH. No, I don’t agree with that. I see a big distinction
there. There was a Supreme Court decision in the 1970’s named
Geduldig v. Aiello, which suggested that it is quite a different thing
to discriminate directly as opposed to discriminating indirectly. As
long as individuals who wanted to challenge whatever laws are in-
volved to protect their rights have access to an independent forum,
I see

Mr. NADLER. So you think we could do that.

Mr. REDISH. It would depend on exactly how it’s phrased, but,
yeah, I think you certainly would have the power.

Mr. NADLER. Mr. Gerhardt, could you comment to that?

Mr. GERHARDT. Well, I guess a couple of comments. I mean, the
first is I think clearly if you, this body, Congress, passes a law, it
gets evaluated under the Equal Protection Clause and relatively—
I should say equal protection component of the fifth amendment—
in a relatively straightforward manner. You ask whether there was
a suspect classification. You ask whether or not it impedes a funda-
mental right. You also might ask whether or not it passes, in the
absence of either of those things, the rational basis test. It’s con-
ceivable you may have a law that’s passed that the Supreme Court
evaluates under the rational basis test and strikes down. That’s ex-
actly Evans v. Roemer.

Mr. CHABOT. The gentleman’s time has expired, but you can con-
tinue your answer.

Mr. GERHARDT. The only other comment I would then make is
that I think if Congress abolishes an article III court in which
there is a sitting judge, that’s plainly violation of separation of
powers. If this body were to eviscerate the Presidency, subpoena
the President to testify, for example, that might well be unconstitu-
tional. So I think that the invasion, the exercise of a power to un-
dermine the effectiveness of another branch, violates separation of
powers.

Mr. CHABOT. The gentleman’s time has expired.

The gentleman from Iowa, Mr. King, is recognized for 5 minutes.

Mr. KING. Thank you, Mr. Chairman. And I thank the Chairman
for holding these hearings, and I thank the witnesses for their tes-
timony, and apologize for not being here to absorb it all. I will read
the text of this subsequent to that.

I'm very interested in this issue, and interested in the response
of Professor Gerhardt. As I read the Constitution, and it estab-
lishes clearly that the inferior courts are established by Congress.
So I won’t be a response to the position that if Congress establishes
all inferior courts, then constitutionally, what Congress gives, Con-
gress can take away. If there is a branch of—or not a branch of
Government, but if there’s a department that’s established by Con-
gress, and we decide to abolish that department—an example a
decade ago would be the Department of Education—constitu-
tionally we could abolish that, then why could not Congress abolish
the inferior courts that are established by Congress?

Mr. GERHARDT. Well, I think there are a few limitations on—that
will arise. And we have mentioned them today. The first one is sep-
aration of powers. If you abolish a court in which there is a sitting
judge, I think that that does raise very serious separation of pow-
ers concerns. Moreover, I think you are going to raise concerns
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under article III because that judge’s life tenure may be put in
jeopardy as well.

Beyond that, I think that you may have other concerns depend-
ing on what—whether or not that withdrawal has been in retalia-
tion against a judicial decision. Say that the lower court has—say
the Supreme Court has not reached the question on flag burning,
whether or not that is something that is a first amendment right,
but the Circuit Court has done that. You then withdraw, try to
withdraw jurisdiction in that case, that’s effectively trying to over-
rule that court. I think that’s not a permissible exercise of power.

Mr. KiNG. But, Professor, if Congress grants power to a court, a
court that is defined as an inferior court in the Constitution, then
why could they not withdraw that power constitutionally?

Mr. GERHARDT. Because there are limits on exercise of power.

Mr. KING. And the basis of those limits would be what?

Mr. GERHARDT. The Constitution.

Mr. KING. And if the Constitution grants us power to establish
that—let’s say, for example, then Congress—this definition, this
line of the separation of powers between these two branches of
Government that are in question here, Congress established the
courts, and by precedent we allow the judicial branch to take juris-
diction over any number of subject matter and law. And as that ju-
risdiction grows, and the influence of the courts grow, and we'’re
very well aware the expansiveness of that interest and the active-
ness of the courts, then as that grows, then, would you then pre-
scribe for us at what point Congress might intervene, under what
circumstances legally, and also with public opinion in mind?

Mr. GERHARDT. Well, as I suggest in my statement, I think one
would analyze that would be that Congress has got to have a neu-
tral reason to contract jurisdiction. It’s one thing to expand it, but
once you get into the business of contracting, withdrawing jurisdic-
tion, you need a neutral justification, such as national security, ju-
dicial efficiency. But I don’t think distrust of Federal judges quali-
fies as a neutral justification. I don’t think hostility to the funda-
mental right that may be adjudicated in a particular case also con-
stitutes neutral justification.

Mr. KING. Who will define neutral justification?

Mr. GERHARDT. Ultimately the courts.

Mr. KING. Correct. So eventually we’re around that tautological
logic that brings us back to where we began; that is, that if Con-
gress can’t make definitions, if they can’t define the subject matter,
eventually the courts can then be linked—they can link the logic
back together and do whatever they will, without congressional
intervention.

Mr. GERHARDT. Congressman, we just may have a respectful dis-
agreement here, but I think that you've characterized it as do
whatever they say. They will, of course, I believe in good faith, con-
strue the Constitution, and I believe they would likely construe the
Constitution in the way that would protect the vitality of the Fed-
eral court system. But how—but I don’t think—I don’t view their
activity as an unlicensed one.

Mr. KING. And I'm not willing myself to concede the good faith
argument, because I think that’s been breached many times in the
past. And probably the most obvious one would be Dred Scott, and
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there’s a series of those and the linkage of those cases that get us
to this point. I mean, I would go back then to say, for example,
Griswold v. Connecticut and the establishment of the right to pri-
vacy that wasn’t conceived by our Founders, and how that was
built upon to get us to this point where we have a constitutional
right to partial-birth abortion. I mean, the Founders didn’t envision
this, and the logic of the courts support this. The logic of the Con-
gress does not. And so at some point we must find a way to inter-
vene.

And I'd turn to Mrs. Schlafly on, again, a final recommendation
on how we might do that definitively.

Mrs. SCHLAFLY. Well, I would urge that you pass legislation that
takes away from the Federal courts the power to hear challenges
to the traditional definition of marriage. And I'm very fascinated by
Professor Gerhardt’s continual references to separation of powers.
The clearest thing about the separation of powers is that all legis-
lative power is in the hands of Congress. And what we’re con-
fronted with here is that judges are trying to override the specific
definition about the definition of marriage that has to be decided
by our elected Representatives, and that is what the separation of
powers means.

Mr. CHABOT. The gentleman’s time has expired.

The gentleman from Virginia Mr. Scott is recognized for 5 min-
utes.

Mr. ScotTT. Thank you, Mr. Chairman. And I'd like to kind of fol-
low up on that, because if we're talking about legislative powers
and the abuse of the judiciary and the havoc raised by these
unelected judges, Mrs. Schlafly, I'd like you to comment on the
havoc created when these unelected judges required Virginia to rec-
ognize marriages of people of different races.

[11 a.m.]

Mrs. SCHLAFLY. Well, we all know that race is in a particular
category in our country, and the courts have done some helpful
things on that. As I pointed out, the main case that people talk
about, Brown, was simply correction of a previous mistake, and it
was one of the greatest examples of judicial supremacy when they
started the whole bad line of cases with Dred Scott.

Mr. ScotT. You agree with that list of cases, but these are
unelected judges, not the legislative branch. If we waited for the
legislative branch to allow mixed marriages, it would still be pro-
hibited in Virginia.

Mrs. ScHLAFLY. Well, most of the other States did allow mixed
marriages so it was not—it was just some States.

Mr. ScoTT. But in that, the unelected judges imposing their will
did not wreak havoc because—you agree?

Mrs. SCHLAFLY. I am not saying all courts’ decisions are bad, just
lots of them. I think it is a perfectly valid, neutral argument to say
we do not trust the judges in the issue of marriage.

Mr. ScoTT. And if we set a policy that we did not trust the
judges, then that ruling could not have been made; is that right?

Mrs. SCHLAFLY. Yes, but we did not do that. The American peo-
ple were perfectly acceptable of that. But it is clear we do not trust
the judges on the issue of marriage.

Mr. Scort. That was an issue of marriage.
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Let me ask Professor Gerhardt, you are talking about a neutral
justification for court stripping. Does motive make a difference if
it has the effect of eliminating the jurisdiction on a constitutional
issue?

Mr. GERHARDT. Well, it sometimes might. The critical thing is
the purpose and effect of a law, and sometimes the court will infer
that from just looking at the law itself, and sometimes it looks at
the context in which the law is passed. But looking at either con-
text or effect might well bring you to an illegitimate purpose or mo-
tivation, at which point I think courts strike laws down.

Mr. ScorT. Professor Redish, you have indicated if something un-
constitutional is going on, you have to have access to some court.
Would you have an appeal to the Supreme Court at some point
even though Congress has stripped it of, or tried to strip it of juris-
diction?

Mr. REDISH. That is actually a fascinating question. My answer
I think is no, because the right to an adequate judicial forum de-
rives from the Due Process Clause. The Supreme Court itself has
made clear that due process requires no right of appeal. There is
no constitutionally dictated right of appellate review. So as long as
you had an adequate and independent trial forum, who possessed
sufficient power to enforce its decrees, there would be no due proc-
ess violation from excluding Supreme Court review power.

Mr. Scorr. The Supreme Court has jurisdiction over consider-
ation of constitutional issues. That is part of article III.

Mr. REDISH. Absolutely. But all of its appellate power under arti-
cle III and its power over most constitutional issues which comes
within its appellate power, is qualified by the Exceptions Clause.
And I see no way to read that other than this Congress may make
plenary exceptions to that jurisdiction.

Mr. ScorT. So if something unconstitutional is going on in Vir-
ginia, and Congress allowed it to happen, as long as Virginia courts
approved it there would be no access to fix it?

Mr. REDISH. That is right. I should emphasize that nothing in
the Exceptions Clause empowers, allows this Congress to overrule
a preexisting Supreme Court decision. Ironically, to the contrary,
it locks it in because the only court that can change a Supreme
Court decision is the Supreme Court. But the whole notion of the
Exceptions Clause and the power over lower Federal courts is pre-
mised on the notion that the State courts are going to be good-faith
protectors of Federal rights. Whether that is empirically true one
could debate, but it certainly was the assumption of the framers.

Mr. ScoTT. Mr. Gerhardt, would you like to comment on that? If
something is unconstitutional in Virginia, you would have no Fed-
eral remedy as long as Congress just allowed it to happen?

Mr. GERHARDT. I would read the Supreme Court doctrine dif-
ferently and read constitutional law differently. I think that there
certainly are circumstances in which the Supreme Court of the
United States will not trust the State courts as final adjudicators
of certain Federal or constitutional claims. You might go as far as
Martin v. Hunters Lessee as one example of that. I don’t think the
Constitution generally sets up the State courts in a position to be
the final adjudicators of Federal law. I don’t think that situation
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would be consistent with how constitutional law has grown over
time.

It just bears repeating: I don’t believe there is any unlimited
power that is granted in the Constitution to any branch. The Su-
preme Court and other Federal courts, might well make mistakes.
The Constitution prescribes the methods for overruling those mis-
{:akes (ilf they happen to pertain to constitutional law, and those are
imited.

Mr. CHABOT. The gentleman’s time has expired.

The gentleman from Indiana, Mr. Hostettler, is recognized for 5
minutes.

Mr. HOSTETTLER. I thank the Chairman.

As we contemplate the issue of same-sex marriage and the notion
of an independent judiciary, I think it is important to look at the
Supreme Court case which has brought us to this point to be very
concerned about the future of traditional marriage in America.

In Lawrence v. Texas, the Supreme Court determined that for a
variety of reasons a Texas sodomy law was unconstitutional. But
what is intriguing in the opinion of the majority, as written by Jus-
tice Kennedy and the concurring opinion by Justice O’Connor, is
the idea of speaking to the issue of marriage. Now, the case of
Lawrence v. Texas did not have anything to do with marriage. It
is my understanding of the facts of the case with regard to the ar-
rest that was made, that the individuals involved in the case were
not involved in a wedding ceremony at the time of the arrest. But
rather, the case, Lawrence v. Texas, does speak to the issue of
same-sex marriage, and that is intriguing to me in that Justice
Kennedy implicitly speaks to the issue when he says, “The present
case does not involve whether the Government must give formal
recognition to any relationship that homosexual persons seek to
enter.” obviously what other type of relationship is he talking about
but the issue, in my opinion, of same-sex marriage, because it is
more explicitly brought out in Justice O’Connor’s concurring opin-
ion when she says that “Texas cannot assert any legitimate State
interest here, such as preserving the traditional institution of mar-
riage.”

Once again, the case was not about marriage but the court
seems, for whatever reason, to want to talk about the issue of mar-
riage. She goes on to say, “Unlike the moral disapproval of same-
sex relations, other reasons exist to promote the institution of mar-
riage beyond mere moral disapproval of an excluded group.”

So the Court both implicitly and explicitly speaks to the fact that
they are not talking about same-sex marriage, and by the wording
of their opinions, at least Kennedy and O’Connor seem to tell us
that they would not be in favor of expanding these rights to include
same-sex marriage.

I wanted to clarify that and ask Professor Gerhardt some ques-
tions. I find, like Mrs. Schlafly, your discussion of separation of
powers intriguing.

Do you believe that the power to impeach and remove from office
of Congress is a violation of separation of powers?

Mr. GERHARDT. You are asking whether the impeachment and
removal of a Senator or Member of Congress is a violation of sepa-
ration of powers? I want to make sure I understand the question.
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You are asking if Congress sets out to impeach and remove a Mem-
ber of Congress

Mr. HOSTETTLER. No. Impeachment is done in the House, re-
moval is done in the Senate. And we impeach and remove from of-
fice officers of the Government: President, Vice President, judges,
justices, anyone. I am asking if that is a violation of separation of
powers, in your opinion.

Mr. GERHARDT. The impeachment of whom, is what I am trying
to find out.

Mr. HOSTETTLER. The Constitution says the House shall have
sole power of impeachment. Let us say the impeachment of, say,
a Federal judge and the removal of that Federal judge by the Sen-
ate. Do you believe that is a violation of separation of powers?

Mr. GERHARDT. The way you phrase it, I would probably have to
say no; but I would have to know what the Federal judge had done
to give you a fuller answer.

Mr. HOSTETTLER. Are you saying that the House cannot im-
peach

Mr. GERHARDT. Yes, the House can impeach Federal judges. It
has done that.

Mr. HOSTETTLER. But you are saying except for something else?

Mr. GERHARDT. If you are asking if the power of impeachment
can ever exceed its limitations, I suppose the answer is yes. If the
House impeached a private citizen——

Mr. HOSTETTLER. I understand what you are saying. I don’t know
how we would do that. That is intriguing.

Mr. GERHARDT. I would hope you wouldn’t.

Mr. HOSTETTLER. Do you think the power to pardon after a Su-
preme Court has upheld a lower court’s ruling with regard to an
individual, do you think the power to pardon by the President is
a violation of separation of powers? When the courts have deter-
mined that an individual has violated a Federal law and the Su-
greme Court has upheld the conviction, do you believe that the par-

on is

Mr. GERHARDT. Given what you have suggested, no, I would not
think that would be a problem. If it is a Federal offense, obviously
the pardon power does not pertain to State offenses but it pertains
to Federal offenses. The President has been given that authority,
so if the President exercises that authority, as Presidents have
done, I am not sure there is a problem there.

Mr. HOSTETTLER. I ask unanimous consent for one additional
minute.

Mr. CHABOT. Without objection.

Mr. HOSTETTLER. Do you believe the power of Congress to repeal
a previously enacted statute is a violation of separation of powers?

Mr. GERHARDT. I can answer that question generally as probably
yes. But again, we have to understand that the particulars may
make a great deal of difference to the answer.

Mr. HOSTETTLER. You are saying it is a violation of separation?

Mr. GERHARDT. No, I said generally it would not be; but obvi-
ously I would need to know the particulars. There may be with-
drawals of jurisdiction and other statutory entitlements and how
that is done may make a great deal of difference to the answer.

Mr. CHABOT. The gentleman’s time has expired.
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The gentleman from California, Mr. Schiff, is recognized for 5
minutes.

Mr. ScHIFF. Thank you, Mr. Chairman. This is now the fourth
of five hearings on the subject, and I think on this side of the aisle
we do not wish to be outdone. We would like to propose five more
hearings on this subject, because Lord knows there is nothing else
to have a hearing on in the Congress.

I have been trying now for 2% years to get a hearing on whether
the Constitution permits the President to detain American citizens
without access to counsel, without access to judicial review, based
on its sole determination that an American is an unlawful enemy
combatant. I have not been able to get a hearing on that in almost
3 years, and we now have had five hearings on this subject. We
have not been able to get a hearing on whether we should have a
constitutional amendment to continue the Government if we were
obliterated in a terrorist attack, but we do have time for five hear-
ings on this subject, and I would like to propose that we have five
more hearings.

I would like to ask some of the witnesses where their theory of
the Constitution leads them. Mrs. Schlafly, you say that you do not
trust the Federal courts to decide some of these questions, and you
have greater trust in the State courts, so you would like to remove
some of the Federal courts’ jurisdiction and give it to the State
courts?

Mrs. ScHLAFLY. Well, the Congress cannot legislate about the
State courts. We are only considering here today the limiting of the
Federal courts.

Mr. ScHIFF. Mrs. Schlafly, you would remove the Federal courts’
jurisdiction over the marriage issue and allow the State courts to
decide that?

Mrs. SCHLAFLY. Yes, I would. Marriage has always been a State
matter.

Mr. ScHIFF. So you would be content with the Massachusetts Su-
%reme‘) Court deciding that issue rather than the U.S. Supreme

ourt?

Mrs. SCHLAFLY. I am not content with Massachusetts, no; but I
would not be encouraged to think that the Supreme Court would
do the right thing, and I don’t think they should be handling it.
Personally, I think the people of Massachusetts should take care of
their problem, just like the people of Hawaii and Alaska took care
of their courts.

Mr. ScHIFF. If the people of Massachusetts decided to amend
their constitution to make it abundantly clear that they supported
gay marriage, and—are you a citizen of Florida?

Mrs. SCHLAFLY. Missouri.

Mr. SCHIFF. I'm sorry; Missouri. Do you think the people of Mas-
sachusetts have that right, and would you find that has a place in
the federalist system?

Mrs. SCHLAFLY. I think they have the right but I don’t think it
would possibly happen.

Mr. ScHIFF. But you are willing to allow the people of Massachu-
setts to make that decision for themselves?

Mrs. SCHLAFLY. Yes. There are a lot of people who are not appar-
ently willing to let the people of Massachusetts, because the legis-
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lature did everything that they could to keep that from going to the
people. I think it is clear that the American people do not want to
legislate same-sex marriage.

Mr. ScHIFF. Mrs. Schlafly, then you probably would not be com-
fortable with the current proposed constitutional amendment be-
cause that precludes a State constitution from allowing any mar-
riage other than that between a man and a woman; you would not
want to prohibit a State from writing that in their constitution or
writing the converse, correct?

Mrs. SCHLAFLY. I would not object to that, if the American people
want to have an amendment on that, providing we know exactly
what it does. I mean, I believe in the legislative process.

Mr. ScHIFF. If you believe that the people of Missouri should not
decide for the people of Massachusetts what kind of constitutional
laws they should have, then I would think that you would not want
a constitutional amendment that precludes the people of Massachu-
setts from doing that, would you?

Mrs. SCHLAFLY. There are a number of instances where States
had made certain determinations but we decided we wanted to
make it a national rule. If the American people want to have a
marriage amendment, I would support that.

Mr. ScHIFF. But at the moment, I am asking what you want. Do
you want the people of Missouri to be able to determine what the
people of Massachusetts have for their own marriage laws?

Mrs. SCHLAFLY. At the moment, I want you to fix it so the Fed-
eral courts cannot overturn the laws of the State of Missouri, be-
cause we have a good State DOMA law, and we do not want Fed-
eral judges interfering with it.

Mr. ScHIFF. Mr. Dannemeyer, you would have us remove Federal
court jurisdiction over marriage and over the Pledge of Allegiance
as well; is that correct?

Mr. DANNEMEYER. Yes.

Mr. ScHiFF. Would you have us remove Federal court jurisdiction
over legal tender so they could not remove “In God We Trust” from
legal tender?

Mr. DANNEMEYER. Well, I think if the issue is we acknowledge
keeping the motto “In God We Trust,” I think we should keep that
motto.

Mr. ScHIFF. I think we should keep that motto, too, and I think
we should keep “under God” in the Pledge of Allegiance. But my
question is: Should we remove jurisdiction from the Federal courts
in case they might decide otherwise?

Mr. DANNEMEYER. Well, yes, I do. I think Congress has the au-
thority.

Mr. ScHIFF. I am not asking whether we have the authority, I
am asking whether you think we should do this; assuming we have
the authority, should we remove the Federal court jurisdiction over
abortion?

Mr. DANNEMEYER. I think that article III, section 2 presents a
good opportunity for reaching that very issue. In fact Roe v. Wade
of 1973 was based on a premise that was created out of thin air
for justification of the Constitution.

Mr. ScHIFF. I ask unanimous consent for an additional minute.

Mr. CHABOT. Without objection.
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Mr. ScHIFF. Thank you, Mr. Chairman.

Mr. Dannemeyer, would you propose, then, since many of these
issues that we have talked about, the Pledge, “In God We Trust”
on legal tender, are issues regarding separation of church and
State, shall we remove the Federal court jurisdiction over the first
amendment of the Bill of Rights that provides, “Congress shall
make no law respecting an establishment of religion or prohibiting
the free exercise thereof,” and in my view, that amendment does
not preclude having “under God” in the Pledge, which I support,
but just in case some court may find otherwise, shall we remove
the jurisdiction of the Federal courts over the first amendment just
to be safe?

Mr. DANNEMEYER. No, I don’t think that we should give a broad
reach of that nature. I think in this instance we are dealing with
correcting. For example, we should make clear that people have the
ability to express faith in public, which is what voluntary prayer
in public schools is all about. We should be able to post the Ten
Commandments on the walls of public buildings, and on that issue
it is just as important as having the Ten Commandments on walls
of public buildings.

Mr. CHABOT. The gentleman’s time has expired. Does the gen-
tleman wish an additional 30 seconds?

Mr. ScHIFF. Yes, thank you.

So rather than completely removing the jurisdiction of Federal
courts over the first amendment, you would merely enumerate all
of the first amendment issues involving the Pledge of Allegiance or
abortion or—well, that involves a different amendment, I sup-
pose—really, any separation of church and State issues within the
first amendment, you simply enumerate those and remove those
from the Federal Government?

Mr. DANNEMEYER. I would say to the gentleman from California
that H.R. 3799 by Congressman Aderholt from Alabama is now
pending before this Committee and should be adopted. It speaks to
the specific issues that you described. It would allow retaining God
in the Pledge of Allegiance, God in the national motto. It would
allow expressions of faith, voluntary prayer in school, it would
allow displaying the Ten Commandments on the walls of public
buildings, and I hope you would support it.

Mr. CHABOT. The gentleman’s time has expired.

The gentleman from Florida, Mr. Feeney, is recognized for 5 min-
utes.

Mr. FEENEY. Thank you, Mr. Chairman.

Professor Gerhardt, as I understand it your position is that Con-
gress, having the article I and article III power to create lower
courts, we do not necessarily have the automatic plenary authority,
as Professor Redish suggests, to abolish those Federal courts; is
that right?

Mr. GERHARDT. It depends on the circumstances. With respect to
abolition, I think it depends on whether or not the court itself is
vacant. If it is not vacant, I think there is a constitutional problem.

Mr. FEENEY. Would you agree that in Lockerty v. Phillips and
Sheldon v. Sill, the U.S. Supreme Court has, on several occasions,
suggested that having created the lower courts, that Congress has
the implied power to repeal or abolish those courts?
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Mr. GERHARDT. I would respectfully read those decisions dif-
ferently, but the bottom line for me is if you are talking—I think
the withdrawal of the jurisdiction is itself subject to various con-
stitutional limitations.

Mr. FEENEY. My question is about abolishing what we have cre-
ated. You are basically saying there may be restraints on abol-
ishing things that we had the power to create under certain cir-
cumstances?

Mr. GERHARDT. We created a lower court.

Mr. FEENEY. But we do not necessarily have the automatic right
to repeal or abolish that court, is what your position is. And would
that be true with respect to creating an executive agency? If we
created a Cabinet officer, the nanny State baby-sitter Cabinet offi-
cer, if we decided that did not work out, would we be limited in
our ability to abolish what we created in the legislative branch just
like in the judicial branch?

Mr. GERHARDT. I think in that particular circumstance it is likely
to be different. I think you could have something like the Depart-
ment of Homeland Security where you reorganize things.

Mr. FEENEY. Having created an executive agency, would we po-
tentially be limited if we decided to abolish what we created?

Mr. GERHARDT. I am not sure you would be limited in doing that.

Mr. FEENEY. So when we create a Federal or an executive agency
to repeal what we have done we are not limited, but with respect
to the judicial branch they may be depending on the cir-
cumstances?

Mr. GERHARDT. I assume you have a neutral justification with re-
gard to the executive agency. But if you have a neutral justifica-
tion, you can reorganize jurisdiction. But if you do not have a neu-
tral jurisdiction, in my opinion

Mr. FEENEY. I would ask you in writing to tell us where in the
text of the Constitution our powers are limited with respect to abol-
ishing a judicial agency or entity we created, whereas it is different
from the article II power, agencies that we have created.

Look, the fundamental issue is here, who creates constitutional
rights. Some of us believe deeply when the 13 States ratified the
Constitution, the people of those States spoke through their repub-
lican forms of Government. That is how constitutional rights were
established and guaranteed to the people of the country. When new
States adopted the Constitution as they became part of our Con-
stitution, when constitutional amendments pursuant to article V
were adopted pursuant to the provisions of the Constitution, that
is how constitutional rights are created.

But I would like the professors to follow with me, because the
problem here is when the Massachusetts Supreme Court, out of
thin air, after 250 years of interpretation and history and tradition,
its own constitution decides there is suddenly some new inherent
right to marriage—I want to ask the professors to follow with me
because I think this hypothetical gets to the text. This gets to the
fundamental issue here: How are these rights created, and what do
we do about run-away courts?

Supposing sometime in the future, five or more justices on the
United States Supreme Court—maybe they decide to import for-
eign laws, as the Lawrence case did; maybe they cite a European
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human rights decision; supposing they decided the 14th amend-
ment Equal Protection Clause guarantees pedophiles the right to
have relations with minor children at all times in all places, that
they are constitutionally protected in this behavior and it is a fun-
damental right. Notwithstanding the fact that 50 States may have
antipedophilia laws, the Constitution may have antipedophilia law,
what is the remedy, Professor Gerhardt, and then Professor
Redish, what is the remedy of the people? And I would ask you to
cite in light of article IV, section 4, the Constitution, guaranteeing
that we live under a republican form of Government—meaning we
get to select the people that make and establish our laws—what
would be the remedy if five justices decided to create a new right
to pedophilia-type behavior tomorrow?

Mr. GERHARDT. Frankly, I think it would not be unlike Dred
Scott. The remedy there was the 14th amendment. That is how
Dred Scott got overruled. That is one of the ways prescribed under
the Constitution.

A second way is you try, once people leave the Court, you might
try to appoint people with different views.

A third way is you go back to the Court itself and try to convince
them they are wrong. That is some of the ways that the Constitu-
tion allows.

Mr. CHABOT. The gentleman’s time has expired.

Mr. FEENEY. Mr. Speaker, I ask unanimous consent for 30 sec-
onds for Professor Redish to answer.

Mr. CHABOT. Without objection.

Mr. REDISH. I believe the Dred Scott case is one illustration. The
other illustration is a case called Chisolm v. Georgia, where the
very early Supreme Court construed article III to revoke State sov-
ereign immunity; and very rapidly an amendment, the 11th
amendment, was adopted overruling Chisolm v. Georgia. And I am
sure in the example you give, there would be outrage throughout
the Nation when we are dealing with a decision of that kind of
unpopularity, a constitutional amendment would follow at least as
rapidly as the 11th amendment did.

Mr. CHABOT. The gentleman’s time has expired. The gentle-
woman from Wisconsin is recognized for 5 minutes.

Ms. BALDWIN. Thank you, Mr. Chairman.

Before turning to questions, I wanted to ask, Mr. Chairman,
unanimous consent to submit for the record a report received ear-
lier this week addressed to you from the Congressional Budget Of-
fice entitled the “Potential Budgetary Impact of Recognizing Same
Sex Marriages.”

Mr. CHABOT. Without objection.

Ms. BALDWIN. Thank you. I offer that for the record, based in
part on two of our prior hearings. I know there was a lot of ques-
tioning back and forth about the potential cost to the Federal Gov-
ernment, were the States and the Federal Government to someday
recognize same-sex marriages. This report goes through some esti-
mating and looks at effects on Federal revenues, income tax reve-
nues, estate tax revenues. It further looks at effects on outlays and
concludes, while the numbers are very negligible, a slight boon to
the U.S. economy or the Federal Government were those relation-
ships to be recognized sometime in the future. I am glad to have
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their thinking on the topic added to the record of this Committee
as we look at the issue.

Turning to today’s topic, I had occasion to review the Congres-
sional Research Service report on court stripping, and one of the
things that they note is that there are all sorts of legislative pro-
posals that could be characterized as court stripping: abolishing
courts, limiting remedies in certain cases. But here today we are
looking at a particular type of what is known as court stripping:
proposals that have been made to limit the jurisdiction of Federal
courts to hear cases in particular areas of constitutional law. Often-
times the proposals that are brought forward in Congress, or most
of the times they are brought forward in response to what can be
characterized as a controversial court ruling. Issues that have re-
sulted in court stripping proposals in Congress include rulings on
busing, abortion, prayer in school and, recently, the reciting of the
Plgdge of Allegiance, and clearly the issue that brings us here
today.

Because most of these proposals historically have not passed
through Congress and been signed into law, an analysis of the con-
stitutionality of these really relies predominantly on very, very old
case law, a textual analysis of the Constitution and sort of schol-
arly discussion about what might happen given the lack of clear
and recent precedent.

I wanted to direct my questions to our two law professors, and
sort of expanding on Congressman Nadler’s questions about the
equal protection limits to this court stripping practice. I know our
two professors draw that line in a different place.

Professor Redish, I was pleased to hear your commentary about
whether this is constitutional or not, a lot of these court stripping
bills would be unwise because they would have an impact on the
legitimacy and public confidence in the Congress and the Federal
courts. But your analysis in your testimony clearly says that the
constitutional directive of equal protection restricts congressional
power to employ its power to reject or restrict jurisdiction in an un-
constitutionally discriminatory manner. And later on you elaborate
that you could not, for example, exclude Federal judicial power in
cases brought by African Americans, Jews or women.

I am wondering how much further, since there is a corollary—
and you had that question a little bit before, of combining or revok-
ing Federal jurisdiction in substantive matters which dispropor-
tionately affect those same protected classes. And I would also like
to hear Professor Gerhardt’s comments on where that line is in his
analysis.

Mr. REDISH. My understanding of the equal protection law is
that outside the area of race, the disproportionate impact for
facially neutral aspects of the law do not render it a violation of
equal protection. That was the Goodridge case 1 referred to earlier,
where the Supreme Court said a law not including pregnancy in
certain health benefits, although obviously it could only have an
impact on women, was not a violation of equal protection.

So I believe under existing constitutional doctrine as I read it,
that a law that said women or African Americans or Jews would
not have access to the Federal courts would be unconstitutional. A
law that restricted jurisdiction over a particular issue that hap-
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pened to indirectly impact only women or Jews, African Americans,
I believe is a different issue, I would say would not violate equal
protection.

Mr. CHABOT. The gentlewoman’s time has expired.

Ms. BALDWIN. If Professor Gerhardt could also be allowed to re-
spond?

Mr. CHABOT. Without objection.

Mr. GERHARDT. I think if the law were directed plainly at
women, then it gets heightened scrutiny in Federal court and it is
only going to be upheld if it has substantial justification.

Even if the law does not mention plainly that it is directed
against women, the court has held in other context, for example,
a race-specific provision—and this is out of Washington, Wash-
ington v. Seattle, the court subjected that law to strict scrutiny be-
cause it could only have been African Americans who would have
been disadvantaged by that law. If you have a law that is directed
at burdening gays and lesbians and it is inevitable that they would
be the plaintiffs in challenging DOMAS, then it is the natural infer-
ence that is what the law is directed against. The court would have
to at least subject that to a rational-basis test, and in Evans v.
Romer, for example, has struck it down for lacking a legitimate or
neutral justification.

Mr. CHABOT. The gentlewoman’s time has expired. The gen-
tleman from Virginia, Mr. Forbes, is recognized for 5 minutes.

Mr. FoOrBES. Mr. Chairman, I thank the panel for their com-
ments today. Mr. Nadler and Mr. Schiff have suggested that we
have spent too much time on dealing with the marriage issue. In
all due respect, there are some of us on this Subcommittee who be-
lieve, rightly or wrongly, that this is a major issue impacting fami-
lies as we know them in America. Likewise, there are some of us
on this Committee who feel that the American family unit is so
crucial to the success of America, and America so crucial to the
concept of freedom throughout the world, that it merits a signifi-
cant amount of time to be spent on it.

I know none of my colleagues would make recommendations that
they did not believe in, so if we need to have five more hearings,
let us have five more hearings on this issue until we flesh it out
and make sure that we make the right decisions.

I have heard many of you on the panel today being asked all
kinds of questions other than the questions that you came prepared
to answer. I could probably ask you about how you feel about the
New York Yankees or the Washington Redskins, but we are here
to look at the issue of marriage in this particular legislation. It
may be simple, but it comes down to two basic issues: Can we as
Congress limit this jurisdiction? And the second question is, should
we?

Mrs. Schlafly, you have indicated that you feel, one, we can; and
two, we should; is that a fair statement?

Mrs. SCHLAFLY. That is absolutely correct. I think it is clear from
this panel and the historical record that you can do it. The issue
is you have a wonderful law. DOMA is a well written, elegantly
written law, that says what the American people want. We are
faced with the possibility, through various litigation, that some ac-
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tivist judges may throw it out, and you have had predictions that
judges will do that.

I would suggest that it is up to Congress to prevent that from
happening by using the power that we know you have. We do be-
lieve that these major decisions should be made by elected rep-
resentatives, and the whole idea of unelected, lifetime judges to be
able to overrule the fine law that Congress passed, and similar
laws in all of the other States, is simply not tolerable in a demo-
cratic system of self-government.

Mr. FORBES. Mr. Gerhardt, thank you for your thoughts today.
If you can help me today or submit your answer later in writing,
my question is the concept that Mr. Feeney was talking about a lit-
tle bit, that even though Congress has no mandate to create courts
or jurisdiction or give them jurisdiction, that somehow once we
have done that, whether in this area or the bankruptcy court or
whatever, that we cannot withdraw that jurisdiction subsequently,
if we decide to do that, without a motive or basis that the court
approves. I am just wondering if you can at some point in time tell
me not other court cases but just the constitutional principle upon
which you base that statement?

Mr. GERHARDT. Well, I think it is, for example, the fifth amend-
ment, and that amendment would require, among other things,
that if you undertake a legislative action, it has to comply with the
equal protection standard. That would then lead us down a par-
ticular path, depending on what the classification is, that this with-
drawal of jurisdiction seeks to effectuate. So I think that is one lim-
itation. I think every congressional power is subject to some limita-
tion, just like Presidential powers are, and even judicial powers are
subject to limitations.

I think it would be incorrect, at least in my judgment, to believe
that there is such a thing as an unlimited congressional power.

Mr. FORBES. Mr. Redish, as I understand your comments today,
you believe that we have the authority to do what is in this legisla-
tion, but that we should not exercise that authority in this way at
this time?

Mr. REDISH. Yes. And I should emphasize once again, that has
nothing to do with my views on the substantive merits of this par-
ticular law. It is my belief, just as a matter of the American polit-
ical and judicial process, this is a very powerful authority this Con-
gress has with some very negative consequences that can flow from
its exercise, and great caution should be used before it is employed
in any substantive area of law.

Mr. FORBES. Mr. Dannemeyer, you believe that we have the au-
thority and that we should exercise the authority; is that a fair
summation? I am out of time.

Mr. DANNEMEYER. Yes. Yes, I do.

Mr. CHABOT. Thank you. The gentleman’s time has expired.

I would ask unanimous consent that the Ranking Member be
granted the time to ask one final question.

Without objection.

Mr. NADLER. Thank you, Mr. Chairman.

This is a factual question for Professor Redish, I suppose. Have
we ever adopted a constitutional amendment or has Congress ever
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proposed to the States a constitutional amendment to overturn an
anticipated court decision that had not yet occurred?

Mr. REDISH. Nothing occurs to me off the top of my head. That
has not yet occurred?

Mr. NADLER. Has not at the time it was proposed.

1\/{11‘. ?HOSTETTLER. Would the gentleman yield? Such as the Bill of
Rights?

Mr. REDISH. Well, I am not sure that was designed to fend off
a particular court decision. It was a broad-based, categorical, nor-
mative directive as to what the rights should be; but I don’t think
it was grounded in any concern that otherwise courts would decide
something that Congress did not like.

Mr. NADLER. I thank the gentleman.

Mr. CHABOT. I think that is a very good response. Without objec-
tion, Members will have 5 days to include additional responses.

I want to thank the panel. I thought this was excellent testimony
on behalf of all four of the witnesses. I want to thank the Members
for being here in such high numbers.

If there is no further business to come before the Committee, we
are adjourned. Thank you.

[Whereupon, at 11:40 a.m., the Subcommittee was adjourned.]



APPENDIX

MATERIAL SUBMITTED FOR THE HEARING RECORD

PREPARED STATEMENT OF CHARLES E. RICE

The subject of this hearing is the power of Congress over the jurisdiction of lower
federal courts and its power over the appellate jurisdiction of the Supreme Court.
This issue arises in the context of H.R. 3313, which provides:

‘No court created by Act of Congress shall have any jurisdiction, and the Su-
preme Court shall have no appellate jurisdiction, to hear or determine any
question pertaining to the interpretation of section 1738c of this title or of this
section. Neither the Supreme Court nor any court created by Act of Congress
shall have any appellate jurisdiction to hear or determine any question per-
taining to the interpretation of section 7 of Title 1.’1

This statement, however, offers a general analysis of the power of Congress to re-
move classes of cases from federal court jurisdiction rather than a specific and de-
tailed analysis of H.R. 3313.

THE POWER OF CONGRESS OVER THE JURISDICTION OF LOWER FEDERAL COURTS

The Constitution [Art III, Sec. 1) provides, “The juridical power of the United
States, shall be vested in one supreme court, and in such inferior courts as the Con-
gress may from time to time ordain and establish.” The Constitution itself did not
create the lower federal courts. Instead it left to Congress the decision whether to
create such courts and, if Congress chose to create them, how much of the jurisdic-
tion encompassed within the federal judicial power it ought to confer upon them.
Congress need not have created such lower courts at all. Having created them, it
need not vest in them jurisdiction to decide the full range of cases within the federal
judicial power. For instance, until 1875, the lower federal courts had no general ju-
risdiction in cases arising under the Constitution or laws of the United States.2
Today, the jurisdiction of the lower federal courts is limited in some respects by the
requirement of jurisdictional amount and in other respects as to the classes of cases
in which they are empowered to exercise jurisdiction. The Norris La Guardia Act,
for example, withdrew from the lower federal courts jurisdiction to issue injunctions
in labor disputes. The constitutionality of the Norris La Guardia Act was sustained
by the Supreme Court in Lauf v. E. G. Shinner and Co. 3

In an extensive dictum in Palmore v. U.S.* the Supreme Court summarized the
status of the lower federal courts under Article III:

Article III describes the judicial power as extending to all cases, among oth-
ers, arising under the laws of the United States; but, aside from this Court, the
power is vested “in such interior Courts as the Congress may from time to time
ordain and establish.” The decision with respect to inferior federal courts, as
well as the task of defining their jurisdiction, was left to the discretion of Con-
gress. That body was not constitutionally required to create inferior Art. III
courts to hear and decide cases within the juridical power of the United States,
including those criminal cases arising under the laws of the United States. Nor,
if inferior federal courts were created, was it required to invest them with all
the jurisdiction it was authorized to bestow under Art III. “[TThe juridical power
of the United States . . . is (except in enumerated instances, applicable exclu-

1108th Cong., 1st Sess.; Section 1738c, of Title 28, is the Defense of Marriage Act; Section
7 of Title 1, of the Constitution is the Full Faith and Credit Clause.

2See Hart and Wechaler, The Federal Courts and the Federal System ()1953), 727-33.

3303 U.S. 323, 330 (1938).

4411 U.S. 389, 400-402 (1973).
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sively to this court) dependent for its distribution and organization, and for the
modes of its exercise, entirely upon the action of Congress, who possess the sole
power of creating the tribunals (inferior to the Supreme Court) . . . and of in-
vesting them with jurisdiction either limited, concurrent, or exclusive, and of
withholding jurisdiction from them in the exact degrees and character which to
Congress may seem proper for the public good.” Cary v. Curtis, 3 How 236, 245,
11 L.Ed. 576 (1845). [9] Congress plainly understood this, for until 1875 Con-
gress refrained from providing the lower federal courts with general federal-
question jurisdiction. Until that time, the state courts provided the only forum
for vindicating many important federal claims. Even then, with exceptions, the
state courts remained the sole forum for the trial of federal cases not involving
the required jurisdictional amount, and for the most part retained concurrent
jurisdiction of federal claims properly within the jurisdiction of the lower federal
courts.

9. This was the view of the Court prior to Martin v. Hunter’s Lessee, 1
Wheat 304, 4 L.Ed. 97 (1816). Turner v. Bank of North America, 4 Dall
8, 1 L.LEd.718, (1799); United States v. Hudson, 7 Cranch 32, 3 L.Ed.259
(1812). And the contrary statements in Hunter’s Lessee, supra, at 327—
339, 4 L.Ed. 97, did not survive later cases. See for example, in addition
to Cary v. Curtis, 3 How 236, 11 L.Ed. 576 (1845), quoted in the text,
Rhode Island v. Massachusetts, 12 Pet 657, 721-722, 9 L.Ed. 1233
(1838); Sheldon v. Sill, 8 How 441, 12 L.Ed. 1147 (1850); Case of the
Sewing Machine Companies, 18 Wall 553, 577-578, 21 L.Ed. 914 (1874);
Kline v. Burke Construction Co., 260 U.S. 226, 233-234, 67 L.Ed. 226,
43 S.Ct. 79, 24 ALR 1077 (1922).

While various theories have been advanced to argue for restrictions on Congress’
power over the jurisdiction of the lower federal courts, none of them is supported
by the Supreme Court. Not only does the greater discretion to create, or not, the
federal courts themselves include the lesser power to define their jurisdiction, the
evident intent of the framers was to vest in the Congress the capacity to make the
prudential judgment as to which courts, state or federal, should decide constitu-
tional cases on the lower and intermediate levels.

A statute withdrawing a particular class of cases from the lower federal courts
or forbidding those courts to issue specified types of order, would clearly be within
the constitutional power of Congress to enact.

THE POWER OF CONGRESS OVER THE APPELLATE JURISDICTION OF THE SUPREME COURT

The Exceptions Clause of Article III, Section 2, provides that “the Supreme Court
shall have appellate jurisdiction, both as to Law and Fact, with such Exceptions,
and under such Regulations as the Congress shall make.” This was intended, ac-
cording to Alexander Hamilton, to give “the national legislature . . . ample author-
ity to make such exceptions, and to prescribe such regulations as will be calculated
to obviate or remove” the “inconveniences” which might arise from the powers given
in the Constitution to the federal judiciary.5 There was evidently concern in the
Constitutional Convention and in some of the ratifying conventions that the Su-
preme Court would exercise appellate power to reverse jury verdicts on issues of
fact. Nevertheless, the language of Article III, Section 2, explicitly give the Supreme
Court “appellate Jurisdiction, both as to Law and Fact.” And it is evident that the
power of Congress to make exceptions to that appellate jurisdiction extends to the
Court’s power to review questions of law as well as questions of fact. As Hamilton
observed in The Federalist, no. 81, “the Supreme Court will possess an appellate
jurisdiction both as to law and fact, in all cases referred to [the subordinate tribu-
nals], both subject to any exceptions and regulations which may be thought advis-
able.”6

This power of Congress was so broadly interpreted that a specific authorization
by Congress of appellate jurisdiction was construed by the Supreme Court to imply
that such jurisdiction was excluded in all other cases. This “negative pregnant” doc-
trine was enunciated by Chief Justice John Marshall in U.S. v. More, in which the
Court held that it had no criminal appellate jurisdiction because none had been ex-
pressly stated by Congress. Marshall, speaking for the Court, said:

5The Federalist, No. 80. Emphasis in original.
6 Emphasis in original.
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. . . an affirmative description of its powers must be understood as a regula-
tion, under the Constitution, prohibiting the exercise of other powers than those
described. 7

It is interesting to note that no criminal cases were appealable to the Supreme
Court until 1891, simply because until then Congress had not specified that they
could be so appealed. The only way a criminal case could be brought to the Supreme
Court was “by certificate of division of opinion” in the Circuit Court “upon specific
questions of law.” 8

In 1810, in Durousseau v. U.S.,? Chief Justice Marshall emphasized that the
Court is bound even by implied exceptions to its appellate jurisdiction, so that, in
effect, it can exercise it only where expressly granted by Congress.” The “first legis-
lature of the union,” he said, “have not declared, that the appellate power of the
court shall not extend to certain cases; but they have described affirmatively its ju-
risdiction, and this affirmative description has been understood to imply a negative
in the exercise of such appellate power as is not comprehended within it.” When
Chief Justice Taney spoke to the issue in Barry v. Mercein, he said, “By the con-
stitution of the United States, the Supreme Court possesses no appellate power in
any case, unless conferred upon it by act of Congress; nor can it, when conferred
be exercised in any other form, or by any other mode of proceeding than that which
the law prescribes.” 10

Prior to 1868, the Supreme Court never had to decide the validity of an act of
Congress making a specific exception to its appellate jurisdiction. But when William
H. McCardle, a Mississippi editor, was imprisoned by the federal reconstruction au-
thorities on account of statements he had made, he sought a writ of habeas corpus
from the federal circuit court, asking that court to rule that his detention was in-
valid. When this petition was denied he appealed to the Supreme Court under a
statute specifically permitting such appeals. After the Supreme Court heard argu-
ments on the case and while the Court was deliberating, Congress enacted a statute
repealing that part of the prior statute which had given the Supreme Court jurisdic-
tion to hear such appeals from the circuit court. The Court, in confronting for the
first time the issue of the positive congressional exception to the appellate jurisdic-
tion, dismissed the petition for what of jurisdiction, even though the case had al-
ready been argued and was before the Court. “We are not at liberty to inquire into
the motives of the legislature,” said the Court. “We can only examine into its power
under the Constitution; and the power to make exceptions to the appellate jurisdic-
tion of this court is given by express words . . . without jurisdiction the court can-
not proceed at all in any case. Jurisdiction is power to declare the law, and when
it ceases to exist, the only function remaining to the court is that of announcing the
fact and dismissing the case. And this is not less clear upon authority than upon
principle.” 11

It is true that the statute upheld in McCardle did not bar the Supreme Court
from reviewing all habeas corpus cases. Rather, it only barred review sought under
the 1867 statute which had provided an avenue of review of such cases from the
circuit court. The Supreme Court retained the habeas corpus review power which
had been given it by the Judiciary Act of 1789 and which Congress had chosen not
to withdraw. Later in 1868, the Court applied this distinction in Ex parte Yerger, 12
where the Court held that the 1868 statute left untouched the Supreme Court’s
power to issue its own writ of habeas corpus to a lower court as provided in the
Judiciary Act of 1789. But neither in McCardle nor in Yerger is there any indication
whatever that the Court would not have upheld an act withdrawing appellate juris-
diction in all habeas corpus cases from the Court.

Four years later, in U.S. v. Klein, 13 the Court had occasion to spell out one impor-
tant limitation of the Exceptions Clause. Klein is the only Supreme Court decision
ever to strike down a statute enacted under the Exceptions Clause. The claimant
in Klein, who had been a Confederate, sued in the Court of Claims to recover the
proceeds from the sale of his property seized and sold by the Union forces. He had
received a full presidential pardon for his Confederate activities, and the Court of
Claims ruled in his favor for that reason. If he had not received a pardon, the gov-
erning statute would have prevented his recovery. While the appeal of his case was

77 U.S. (3 Cranch) 159, 172 (1805).

8U.S. v. Sanges, 144 U.S. 310, 319 (1892); see also U.S. v. Cross, 145 U.S. 571 (1892); Ex
parte Bigelow, 113 U.S. 328, 329 (1885).

910 U.S. (6 Cranch) 307, 314 (1810).

1046 U.S. (5 How.) 103, 119 (1847).

11 Ex parte McCurdle, 74 U.S. (7 Wall.) 506, 513-14 (1868).

1275 U.S. (8 Wall.) 85 (1868).

1380 U.S. (13 Wall.) 128, 145-46 (1872).
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pending before the Supreme Court, a state was enacted which provided that, when-
ever it appears that a judgment of the Court of Claims has been founded on such
presidential pardons, without other proof of loyalty, the Supreme Court shall have
no further jurisdiction of the case. The statute further declared that every pardon
granted to a suitor in the Court of Claims which recited that he has been guilty
of any act of rebellion or disloyalty, shall, if accepted by him in writing without dis-
claimer of those recitals, be taken as conclusive evidence of such act of rebellion or
disloyalty and his suit shall be dismissed. While declaring the statute unconstitu-
tional, the Supreme Court expressly reiterated that Congress does have the power
to deny appellate jurisdiction “in a particular class of cases”:

Undoubtedly the legislature has complete control over the organization and ex-
istence of that court and may confer or withhold the right to appeal from its
decisions. And if this act did nothing more, it would be our duty to give it effect.
If it simply denied the right of appeal in a particular class of cases, there could
be no doubt that it must be regarded as an exercise of the power of Congress
to make “such exceptions from the appellate jurisdiction” as should seem to it
expedient. 14

The statute in Klein attempted to dictate to the Court how and by what processes
it should decide the outcome of a particular class of cases under the guise of limiting
it jurisdiction. The Court lost jurisdiction only when the Court of Claims judgment
was founded on a particular type of evidence, that is, a pardon. And the statute fur-
ther prescribed that the effect of the pardon would be such that the recitals in the
pardon of acts of rebellion and disloyalty would be conclusive proof of those acts.
“What is this,” said the Court, “but to prescribe a rule for the decision of a cause
in a particular way?” It is difficult to imagine a more flagrant intrusion upon the
judicial process than this effort to dictate the rules to be used in deciding cases.
Moreover, the statute in Klein intruded upon the President’s pardoning power by
attempting “to deny to pardons granted by the President the effect which this court
had adjudged them to have.” In these major respects the statute involved in Klein
was wholly different from a statute simply withdrawing appellate jurisdiction over
a certain class of cases.

Since the Klein case, the Supreme Court has not had occasion to define further
any limits to the Exceptions Clause. In The “Francis Wright,”15 the Court said that
what the “appellate powers” of the Supreme Court “shall be, and to what extent
they shall be exercised, are, and always have been, proper subjects of legislative
control. Authority to limit the jurisdiction necessarily carries with it authority to
limit the use of the jurisdiction. Not only may whole classes of cases be kept out
of the jurisdiction altogether, but particular classes of questions may be subjected
to re-examination and review, while others are not.” Chief Justice Waite, in his
opinion for the Court in The “Francis Wright” referred to “the rule, which has al-
ways been acted on since, that while the appellate power of this court under the
Constitution extends to all cases within the judicial power of the United States, ac-
tual jurisdiction under the power is confined within such limits as Congress sees
fit to prescribe.” 16 Several statements of individual justices in the intervening years
reinforce this conclusion. Thus Justice Frankfurter, in his dissenting opinion in Na-
tional Insurance Co. v. Tidewater Co. 17 Noted that “Congress need not establish in-
ferior courts; Congress need not grant the full scope of jurisdiction which it is em-
powered to vest in them; Congress need not give this Court any appellate power;
it may withdraw appellate jurisdiction once conferred and it may do so even while
a case is sub judice. Ex parte McCardle, 7 Wall. 506.” 18

In summary, the holdings of the Supreme Court and the statements of various
individual justices compel the conclusion that Congress clearly has power under the
Exceptions Clause to withdraw appellate jurisdiction from the Supreme Court in
particular classes of cases. Indeed, this power is so strong that an exception will be
implied in cases where Congress has not specifically “granted” appellate jurisdiction
to the Court.

It will be useful here to mention some arguments that have been advanced
against the use of the exception power by Congress. It has been urged, as Professor

14 Emphasis added.

15105 U.S. 381, 386 (1881).

16105 U.S. at 385 (emphasis added).

17337 U.S. 582, 655 (1949).

18 See also the opinion of Justice Harlan in Glidden v. Zdanok, 370 U.S. 567-68 (1962); and
see the concurring opinion of Justice Douglas in Flast v. Cohen, 392 U.S. 83, 109 (1968), stating
that “As respects our appellate jurisdiction, Congress may largely fashion it as Congress desires
by reason of the express provisions of Section 2, Art. III. See Ex parte McCardle, 7 Wall. 506.”
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Henry Hart put it, that the exceptions “must not be such as to destroy the essential
role of the Supreme Court in the constitutional plan.” 19 In addition to the difficulty
of determining what is the Supreme Court’s “essential role,” that test would make
the Court itself the final arbiter as to the extent of its powers. Despite the clear
grant of power to Congress in the Exceptions Clause, no statute could deprive the
Court if its “essential role;” but that role would be whatever the court said it was.
It is hardly in keeping with the spirit of checks and balances to read such a vir-
tually unlimited power into the Constitution. If the Framers intended so to permit
the Supreme Court to define its own jurisdiction even against the will of Congress,
it is fair to say that they would have made that intention explicit.

Furthermore, the “essential role” test was advanced by Professor Hart in response
to the suggestion that Congress could satisfy the Exceptions Clause by removing all
but a “residuum of jurisdiction,” for example, by withdrawing appellate jurisdiction
in “everything but patent cases.” Whatever the cogency of Professor Hart’s “essen-
tial role” test would be to a wholesale withdrawal of jurisdiction, if it were ever at-
tempted by Congress, his test cannot properly be applied to narrowly drawn with-
drawals of jurisdiction over particular types of cases. It could hardly be argued that
the “essential role” of the Supreme Court depends on its exercising appellate juris-
diction in every type of case involving constitutional rights. Such a contention would
be contrary to the clear language of the Exceptions Clause and to the consistent in-
dications given by the Supreme Court itself.

A related but more substantial argument against the exercise of Congress’ Excep-
tions Clause power is that Supreme Court review of cases involving important con-
stitutional rights is necessary to ensure uniformity of interpretation and the su-
premacy of federal statutes over state laws.

The argument that fundamental rights should not be allowed to vary from state
to state begs the question of whether there is a fundamental right to uniformity of
interpretation by the Supreme Court on every issue involving fundamental rights.
The argument overlooks the fact that the Exceptions Clause is itself part of the Con-
stitution. As Alexander Hamilton wrote in No. 80 of the Federalist, the Exceptions
Clause is a salutary means “to obviate and remove” the “inconveniences” resulting
from the exercise of the federal judicial power. Judging from what the Supreme
Court has said about it over the years, it is not only an important element of the
system of checks and balances, but one which grants a wide discretion to Congress
in its exercise. There is, in short, a fundamental right to have the system of checks
and balances maintained in working order. Without that system, the more dramatic
personal rights, such as speech, privacy, free exercise of religion, would quickly be
reduced to nullities. This right to preservation of the system of checks and balances
is itself one of our most important constitutional rights.

If it be contended that the Exceptions Clause cannot be used to deprive the Su-
preme Court of appellate jurisdiction in cases involving fundamental constitutional
rights, it must be replied that such a limitation can be found neither in the lan-
guage of the clause nor in its explications by the Supreme Court. Indeed, the Su-
preme Court’s conclusion, prior to 1891, that there was no general right of appeal
to that Court in criminal cases surely involved the denial of the right to appeal in
cases involving constitutional rights. For what constitutional right is more funda-
mental than the Fifth Amendment right not to be deprived of life or liberty without
due process of law?

A withdrawal of Supreme Court appellate jurisdiction and lower federal court ju-
risdiction over a subject such as same-sex marriage, school prayer or whatever,
would not reverse any rulings the Supreme Court had already made on the subject.
Some state courts might apply previous Supreme Court decisions but others might
not. The constitutional commitment of complete discretion to Congress as to wheth-
er even to create lower federal courts, the resulting discretion of Congress to limit
that jurisdiction, and the explicitly conferred control of Congress over the appellate
jurisdiction, all combine to compel the conclusion that there is no constitutional
right to uniformity of interpretation among the states as to constitutional rights.
There would therefore be no constitutional obstacle to the effect of H.R. 3313 in per-
mitting each state to make its own decision on the definition and legal incidents of
marriage.

In his First Inaugural Address, President Abraham Lincoln warned that “the can-
did citizen must confess that if the policy of the Government upon vital questions
affecting the whole people is to be irrevocably fixed by decisions of the Supreme
Court, the instant they are made, in ordinary litigation between parties in personal
actions the people will have ceased to be their own rulers, having to that extent

19Henry Hart, “The Power of Congress to Limit the Jurisdiction of the Federal Courts: An
Exercise in Dialectic,” 66 Harv. L. Rev. 1362, 1365 (1953).
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practically resigned the government into the hands of that eminent tribunal.” Su-
preme Court decisions in several areas are distortions of the constitutional intent
in matters of substantial importance. It is within the power—and it is the duty—
of Congress, to remedy this wrong. The withdrawal of jurisdiction would be a meas-
ured and appropriate response. It would be preferable to a constitutional amend-
ment in that it would have no permanent impact on the Constitution. If experience
showed it to be unwise, it could be readily repealed by a statute. But it would re-
store the balance of governmental powers and help to undo some of the unfortunate
consequences of judicial excess.



MBER
BoSTON COLLEGE LAW REVIEW ARTICLE, VOLUME XXVI, NUMBER 5, SEPTE

OL

sior of Law
ructor and
& Writing

1 Teaching Fellow
1.D., Instructor

.PhD, J.D,,

nstructor and

wrer in Trial

» Law

7 in Triaf Practice
er in

srer in Law
+DDS,STL,

turer in Law
ecturer in Trial

sturer in Trial
win Law

inLaw
eciurer in Trial

LM, Lecturer
3., Lecturer in
+ Law

in Law

in Trial
« Trial Practice
Lecterer in Law
M., Lecturer in
rand
Superuisor,

n Trial Practice

in Law

in Trial

in Law and

rin Low

95

BOSTON COLLEGE
LAW REVIEW

SEPTEMBER 1985 NuMBER 5

VoruMme XXVI

THE FIRST CONGRESS’S UNDERSTANDING OF
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JURISDICTION+

WiLLiam R. Casto*

L. InTrRODUCTION

Congress’s control of federal court jurisdiction has been a favorite topic of debate
for many years.! Commentary on the extent of this legislative power typically has involved
two essentially separate analyses.? Power over the Supreme Court's Jurisdiction has
involved construction of a bafflingly simple phrase in article 1II of the Constitution

blishing the Court’s ppellate jurisdiction “with such Exceptions, and under such
Regulations as the Congress shall make,”s Authority over the lower courts’ Jjurisdiction
turns upon a different provision dealing with “inferior Courts.™ Consistent with the
Madisonian Compromise at the Constitutional Convention,* the latter provision generally
has been considered an appropriate basis for recognizing plenary congressional control
over the lower courts’ jurisdiction.®

+ Copyright © 1986 Boston College Law School,

* Associate Professor of Law, Texas Tech University. B.A., 1970, J.D., 1973, University of
Tennessee at Knoxville; ].5.D., 1983, Columbia University.

! Most of the scholarly commentary is collected in a mammoth footnote in Clinton, A Mandato
View of Federal Court Jurisdiction: A Guided Quest Jor the Original Understanding of Article 11, 132 U
PA. L. Rev. 741, 742-44 n.3 (1984) (hereinafter cited as Clinton, Mandatory View). See also Gunther,
Congressional Power to Curtail Federal Court Jurisdiction: An Opinionated Guide to the Ongoing Debate, 36
STan. L. Rev, 895 (1984) [hereinafter cited as Gunther, Guide).

?See, e.g., P. Bator, P. Misukin, D, SHAPIRO, & H. WecHsLEr, Harr AND WECHSLER'S THE
FEDERAL COURTS aND THE Feperar Svstem 30974 (2d ed. 19783) [hereinafier cited as Harr &
WecnsLer 2d],

SUS. Consr. art, 117, § 2.

of mandating lower courts, the Constitution would simply empower Congress to decide whether
there should be lower federal courts, 1 M. FARRAND, THE RECORDS OF THE Feperat Convenrion

OF 1787, 124-25 (rev. ed. 1937) [hereinafter cited as FARRAND'S RECORDS). See also 2 FARRAND’S
RECORDS at 45—46.

¢ See Gunther, Guide, supra note 1, at 91214,

1101




96

1102 BOSTON COLLEGE LAW REVIEW [Vol. 26:1101

In recent years, Professor Julius Goebel” and Professor Robert Clintons have chal-
lenged the historical accuracy of the traditional understanding of the Madisonian Com-
promise. The theses of these two scholars, however, are inconsistent with the enactment
of the Judiciary Act of 1789.% This brief note will consider the system of federal courts
created by the first Congress, giving special emphasis to the private and public papers
of Oliver Ellsworth' and William Paterson,!! the principal drafters of the Judiciary Act.
These papers, together with the jurisdictional limitations contained in the Act and early
interpretations by the Supreme Court and Attorney General Randolph demonstrate a
general acceptance of extensive congressional control over federal court Jjurisdiction.

1I. THE MANDATORY THESES

Professor Goebels rejection of the Madisonian Compromise is based upon what
appears to be a simple editorial revision of article HI. The Committee of Detail draft of
the Constitution as amended and referred 10 by the Committee of Style required “such
Inferior Courts as shall, when necessary, from time to time, be constituted by the
Legislature of the United States,™? During the last few weeks of the Convention, the
Committee of Style rewrote this language to require “such inferior courts as Congress
may from time to time ordain and establish.™* Professor Goebel concluded that this
change was intended to rescind the Compromise and mandate the creation of a system
of inferior courts vested with the complete judicial power of the United States. ™ If
Professor Goebel's thesis were adopted as constitutional doctrine, Congress would have
no authority to limit the jurisdiction of the lower Federal courts.’s This conclusion has
been criticized as “uncharacteristically thinly supported and unpersuasive.”té

Professor Clinton presented a more sophisticated thesis. He concluded that the
framers of the Constitution intended a definite linkage between the Jjurisdictions of the

7J. GoEBeL, HiSTORY OF THE SuPREME CourT OF THE UNITED STATES: ANTECEDENTS AND
BEGINNINGS TO 1801, 24047 (1971).

© Clinton, Mandatory View, supra note 1, at 75054,

° The judiciary Act of 1789, ch. 20, 1 Stat. 73 (1789) [hereinafter cited as Judiciary Act].

12 See W. BrowN, THE LiFg oF Ouiver ELLSWORTH (1905) [hereinafter cited as BrowN's ELi-
SWORTH]; R. LETTIERI, CONNECTICUT'S YOUNG MaN oF THE REVOLUTION: OLiver ELLSWORTH (1978)
[hereinafter cited as LeTTierr's ELisworTh],

! See J. O'CONNOR, WiLLIAM PATERSON LAWYER AND STATESMAN 17451806 (1979) [hereinafter
cited as O’CoNnoR’s PATERSON].

'22 FARRAND's RECORDS, supra note 5, at 575, quoted in J. GozsgL, supra note 7, at 246,

'*2 FARRAND'S RECORDS, supra note 5, at 600, quoted in ]. Goser, supra note 7, at 246.

* J. GOEBEL, supra note 7, at 247,

1* “The discretion left to Congress was the authority to settle the institutiona pattern at the
lower level of judicial administration and to arrange how the jurisdiction conferred by section 2 of
Article 111 was there to be disposed.” /d.

'* HART & WecHsLER 2d, supra note 2, at 13 n.46. Most scholars concur in the rejection of
Professor Goebel’s analysis. Ser Clinton, Mandatory View, supra note 1, at 794 1. 169; Redish & Woods,
Congressional Power to Control the Jurisdiction of Lower Federal Courts: A Critical Review and ¢ New
Synthesis, 124 U. Pa. L. Rev. 45, 61 (1875); Sager, Constitutional Limitations On Congress’ Authority to
Regulate the Jurisdiction of the Federal Courts, 95 Harv. L, Rev. 17, 34 n.47 (1981).

" The thesis of mandatory aggregate vesting is summarized and resummarized in Clinton,
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the jurisdiction of the lower federal courts only insofar as the Supreme Court is vested
with appellate jurisdiction over state court adjudications of the excluded cases. Similarly,
Congress may limit the Supreme Court’s appellate jurisdiction to the extent that a lower
federal court is vested with power over the excluded cases.

The thesis of mandatory aggregate vesting has some anomalous policy implications, s
but the theory is founded in history — not policy. The remainder of the present note
suggests a significant weakness in Professor Clinton’s — and incidentally Professor Goe-
bel's — analysis. Although Professor Clinton has meticulously analyzed the records of
the Constitutional Convention and the ratification process for material relevant to
congressional control over federal court jurisdiction, the subsequent enactment of the
Judiciary Act of 1789 receives comparatively cursory consideration.!® That Act, however,
deserves more attention because many of the leading participants in the Constitutional
Convention and the subsequent ratification process were members of the first Congress.20

111. THE Jupiciary Act

Oliver Ellsworth and William Paterson were influential delegates to the Philadelphia
Convention, and they later served together in the first Congress and on the Supreme
Court. Ellsworth was a member of the Commiitee of Detail that prepared the first draft
of the Constitution.?* Paterson is best known for his small states plan that resulted in the
Great Compromise of the Convention: a Senate in which each state has equal represen-
tation.*? Both men were present when the Madisonian Compromise initially was struck,?
but they left the Convention before the Committee on Style reported a number of
changes in the last two weeks of the Convention.** Nevertheless, they kept in touch with
the political ebb and flow in Philadelphia.?

Mandatory View, supra note 1, at 749-54 & 841—45. A similar theory is presented in Sager, supra
note 16, at 61~68.

'* For example, Professor Clinton’s analysis seems to recognize a congressional power to limit
the Supreme Court’s power to the narrow original jurisdiction in article 111 as long as a system of
lower federal courts is retained. But this absurd suggestion is so unlikely to be implemented that it
cannot be taken as a serious criticism. Professor Clinton suggests, however, that elimination of the
lower courts’ diversity jurisdiction might be imp issible unless the Sup Court is vested with
appellate jurisdiction over state court diversity cases. Clinton, Mandatory View, supra note 1, ai 854
0.369. Elimination of diversity jurisdiction is by no means an absurd proposition. One wonders
about a constitutional theory that would require Congress to create a presumably discretionary

pellate jurisdiction that the Sup Court certainly would never use.

'® See id. at 846-51.

20 See ENCYCLOPEDIA OF AMERICAN HisTORY 145 (R. Morris 6th ed. 1982); Sager, supra note 16,
at 31 n.87,

2! 2 FARRAND’S RECORDS, supra note 5, at 97.

* See generally C. RossiTer, 1787: THE GRaND CONVENTION ch. 10 (1966); O’CoNNOR’s PATER-
SON, supra note 11, ch. 7,

* The Madisonian Compromise was approved initially on June 5 and finally on July 18, 1787.
See HART & WECHSLER 2d, supra note 2, at 11-12, Paterson left the Convention on July 28, 1787.
3 FARRAND's RECORDS, supra note 5, at 589. Ellsworth left sometime between August 23 and August
27, 1787, 1d. at 487. The Convention concluded its business on September 17, 1787, Id. at 641-50.

* The Committee on Style submitted its report on September 12, 1787. 2 FARRAND'S RecORDS,
supra note 5, 582. Paterson and Ellsworth left in late July and August. See supra note 23.

¥ See, ¢.g., Letter from fellow New Jersey Delegate David Brearley to William Paterson (Aug.
21, 1787), reprinted in 3 FARRAND'S RECORDS, supra note 5, at 73; Letter from William Paterson to
Oliver Ellsworth (Aug. 28, 1787) (inquiring, “What are the Convention about? When will they
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Although Paterson did not participate in the subsequent ratification process,? Eli-
sworth played a significant role in Connecticut. Before the Connecticut ratification
convention was convened, Ellsworth began writing a series of influential essays?’ entitled,
The Letters of a Landholder.? In Landholder V1, he responded 10 George Mason's complaint
that the system of federal courts authorized by the Constitution would “absorb and
destroy the judiciaries of the several states.” Ellsworth flatly rejected any notion that
the complete judicial power must be vested in the federal judiciary: “nothing hinders
but ... that all the cases, except the few in which [the Supreme Court] has original and
not appellate jurisdiction, may in the first instance be had in the state courts and those
trials be final except in cases of great magnitude.”® Ellsworth's political ally and mentor,
Roger Sherman, voiced this same view in more detail

rise?"), reprinied in 4 FARRAND'S RECORDS, supra note 5, at 73. When the final version of the
Constitution was complete, Paterson returned to Philadelphia and signed the document. 2 Fax-
RAND'S RECORDS, supra note 5, at 664, .

After the Convention was over, Ellsworth met with Roger Sherman, a fellow Connecticut
delegate, to draft a formal report to Connecticu’s Governor Huntington. 3 DocuMenTARY HisToRy
OF THE RATIFICATION OF THE CONSTITUTION 351-52 (M. Jensen ed. 1978) [hereinafter cited as
JENSEN'S DOCUMENTARY HisTory]. The next day, their report was sent to the Governor. Letter from
Roger Sherman and Oliver Ellsworth to Governor Huntington (Sept. 26, 1787), reprinted in 3
JENSEN'S DoCUMENTARY HisTORY, supra, at 352, Sherman was present throughout the Convention
and signed the proposed Constitution. 3 FARRAND'S RECORDS, supra note 5, at 590. One may
reasonably assume that Ellsworth discussed the business of the Convention on this and other
oceasions. For Ellsworth’s and Sherman’s understanding of congressional power over the lower
courts’ jurisdiction, see infra notes 27-32 and accompanying text.

26 “There is no indication that Paterson played any role in winning support for the ratification
in New Jersey, but there was no significant opposition to be worried about.” O’ConNoR's PATERSON,
supra note 11, at 161 (footnote omitted). Accord 3 JEnsEN's DocumenTARY HisTory, supra note 25,
at 117-97 ive analysis of the ratificati process in New Jersey). During this time, Paterson
was successtully staving off financial ruin. His ne’er-do-well brother had listed him as guarantor on
a number of obligations, O’ConNoR's PaTERSON, supra note 11, at 16568,

%7 See 13 Jensen's DocuMenTaky HisTory, supra note 25, at 562, Rufus King declared that “the
Landholder’ will do more service our way than the elaborate works of Publius ithe Federalist
Papers].” Letter from Rufus King to Jeremiah Wadsworth (Dec. 23, 1788), quoted in 13 JENSEN'S
DocuMeNTARY HISTORY, supra note 25, at 562.

2 Ellsworth, The Letters of e Landholder (Nov. 1787-Mar. 1788), reprinted in Essavs oN THE
CONSTITUTION OF THE UNITED STATES 135-202 (P. Ford ed. 1892) [hereinafter cited as Landholder;
for convenience, both the letter number and the Ford pagination are indicated]. On Ellsworth's
authorship of these letters, see 13 JENseN's DOCUMENTARY HisTory, supra note 28, at 56162, See
also ESsays oN THE CONSTITUTION OF THE UNITED STATES 187 (P. Ford ed. 1892).

* Mason, The Objections of the Hon. Gaorge Mason, to the Proposed Federal Constitution (1787), in
PAMPHLETS ON THE CONSTITUTION OF THE UniTeD STATES 320-30 (P. Ford ed. 1888).

% Landholder V1, supra note 28, at 164-65 (emphasis added). James Iredell also wrote a response
to Mason's objection. Iredel explained that, “ic is impracticable to define everything [in respect to
the federal courts’ Jjurisdiction]. {Therefore] we must depend upon our future legislature in this
case as well as others.” Iredell, Answers to Mr. Mason’s Objections 1o the New Constitution, Recommended
by the Late Convention (1788), in PAMPHLETS ON THE CONSTITUTION OF THE UNITED STaTES 343 (P.
Ford ed. 1888).

31 See BRowN's ELLSWORTH, supra note 10, at 47-48 (Ellsworth once stated that he had con-
sciously modeled himself after Sherman). See also LrTrisar's ELLswoORTH, supra note 10, at 43; F.
McDonatp, E PLurisus Unum: THE FORMATION OF THE AMERICAN RePUBLIC, 1776-1786, 178
(1965) (in the Continental Congress, Ellsworth had been “the alter €go of Roger Sherman”).

2 The wording of Sherman’s analysis is remarkably similar to Ellsworth's and clearly rejects
Professor Clinton's thesis:
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After the Constitution was ratified, Ellsworth and Paterson were selected to represent
their states in the Senate.® On April 7, 1789, the day after a quorum first was attained
in the Senate, both men were ppointed to the ittee designated “to bring in a bill
for organizing the Judiciary of the United States.”™ A senator from each state was
appointed to the committee, presumably because everyone agreed that the creation of
a federal judicial system was important and controversial, Anyone who has drafted a
complex document will understand that the actual drafting of the Jjudiciary bill must —
of necessity — have been accomplished by a comparatively small subgroup.* Most of
the committee’s work was done by Oliver Ellsworth, Wiltiam Paterson, and Caleb Strong
of Massachusetts. Ellsworth was the father of the legislation and its moving force.¥
Paterson acted as his principal lieutenant, and Strong played a comparatively minor
support role.® Eilsworth and Paterson had been allies in the struggle at the Convention
10 assure small states protection in Congress,* and both men were ardent federalists.s

It was thought necessary in order to carry into effect the laws of the Union, to promote

Jjustice, and preserve harmony among the states, to extend the judicial powers of the

United States to the enumerated cases, under such regulations and with such excep-

tions as shall be provided by law, which will doubtless reduce them to cases of such magnitude

and importance as cannot safely be trusted to the final decision of the courts of particular states;

and the constitution does not make it necessary that any inferior tribunals should be

instituted, but it may be done if found necessary.
Sherman, Observations on the New Federal Constitution (A Citizen of New Haven, II) (Dec. 25, 1788)
(emphasis added), reprinted in ESsAvs oN THE CONSTITUTION OF THE UNITED STATES 240-4] (P.
Ford ed. 1892). See also Sherman, Ob ions on the Alterati Proposed as A & to the Federal
Constitution (A Citizen of New Haven, I) (Dec. 4, 1788}, reprinted in Essavs oN THE CONSTITUTION oF
THE UNITED STATES 235 (P. Ford ed. 1892). Clinton Rossiter thought that Sherman was onie of the
most infl i bers of the C ion and was “probably the most useful and certainly the
most valuable delegate from Connecticut.” C, RosSITER, supra note 22, at 249.

3 Paterson was the overwhelming choice of the New Jersey legislature. O'Connor's Parzrson,
supra note 11, at 168. In Connecticut, Ellsworth was unopposed. 2 THE DocuMeNTARY HISTORY OF
THE First FEDERAL ELECTIONS 28 (G. DenBoer ed. 1984).

* 1 ANNALS oF Gone. 18 (J. Gales ed. 1789). The standard accounts of the legislative process
leading to the creation of the federal Jjudicial system are Warren, New Light on the History of the
Federal Judiciary Act of 1789, 37 Harv. L. Rev. 49 (1923) [hereinafter cited as Warren, New Light),
and J. GoEBEL, supra note 7, ch. XL See also F. FRANKFURTER & J. Lanpis, Tie Business or THE
SurreME CourT 4-14 (1928).

* There was a conscious decision to have each state represented on the commitcee. 1 Docu-
MENTARY HISTORY OF THE FirsT FEDERAL CONGRESS OF THE UNITED STATES OF AMERICA 14 (Senate
Journal) (L. DePauw ed. 1972) fhereinafter cited as DEPAUW'S SENATE JournaL). Half of the
members of the committee also had been del gates to the Constituti C ion: Oliver Ell-
sworth, William Paterson, Caleb Strong of Massachusetts, Richard Bassett of Delaware, and William
Few of Georgia. See 3 Farzann's RECORDS, supra note 5, at 58690,

* On May 11, the committee selected a subcommitice to draft a bill. W. Macray, THE Journat
OF WILLIAM MacLay 29 {(C. Beard ed. 1927) [hereinafter cited as MacLaY's Diary); Letter from
Caleb Strong to Robert Paine (May 24, 1789) (available at Massachusetts Historical Society, Boston,
Massachusetts). Neither Maclay nor Strong give the subcommittee membership.

*7 Warren, New Light, supra note 34, at 59-60; J. Goekr, supra note 7, at 459~60. After the
House passed an amended version of the Senate bill, Ellsworth, Paterson and Pierce Butler were

sections of the draft were written by Paterson, sections 10-23 by Ellsworth, and section 24 by
Strong. Warren, New Light, supra note 34, at 50.

** Warren, New Light, supra note 34, at 59-60; J, GoeseL, supra note 7, at 459-60, See also supra
note 37, .

 See O'CONNOR's PATERSON, supra note 11, ch. 7. Sez also the very warm, informal, and chatty
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On June 12, 1789, about two months after Ellsworth’s drafting committee was
formed, a bill was reported to the Senate.# After lengthy debate and numerous amend-
ments, the legislation was approved by both houses on September 27 of that year.®? The
bill*3 reported by the Senate committee, and the legislation eventually enacted, contained

letter from Paterson to Ellsworth (Aug. 23, 1789); reprinted in 4 FARRAND'S RECORDS, supra note 5,
at 73,

0 “From the day when every doubt of the right of the smaller states to an equal vote in the
Senate was quieted, they — so I received it from the lips of Madison, and so it appears from the
records — exceeded all others in zeal for granting powers 10 the general government. Ellsworth
became one of its strongest pillars. Paterson was for the rest of his life a federalist of federalists.”
2 G. BancrorT, HISTORY OF THE FORMATION OF THE CONSTITUTION 88 (1882). Accord, BROWN'S
ELLSWORTH, supra note 10, ch. V-VII; O'CoNNOR’s PATERSON, supra note 11, ch. 8, 11 & 12.

* 1 AnnaLs oF ConG. 46 (]. Gales ed. 1789). See also MacLAY's Diary, supra note 86, at 72.
There is a minor dispute regarding the precise wording of the bill that was reported out of
committee on June 12. Professor Warren, through careful investigation, was able ro locate a
handwritten copy of the bill in the National Archives and concluded that this relic was the bilt
actually reported on June 12. Warren, New Light, supra note 34, at 49-50. Accord, DEPAUW'S SENATE
JourNaL, supra note 35, at 67 n.34. The handwritten bill is in a collection of papers entitled “A Bill
to establish the Judicial Courts of the United States.” National Archives, Senate Files, Sen. I1A-BI.
Professor Gocbel compared this handwritten bill with the bill printed on June 16 by Thomas
Greenleaf, the Senate printer, and found substantial differences. J. GOEBEL, supra note 7, at 465—
66. He concluded that the handwritten draft in the National Archives actually is a mature but not
final working draft and that the Greenleaf printed version refiects the language that actually was
reported out of commitiee on June 12. Id. at 463-66.

Professor Goebel's analysis would seem compelling except that the back of the final page of
the handwritten draft found by Professor Warren has the following endorsement:

1st Sess L. 1st Con

A Bill 1o establish ye judicial
Courts of the United States

Read June 12, 1789.
f ? 1 Monday June 22.
assigned for the 2d reading.

as reported

Page 12 of the handwritten bill (which is the final page in Paterson’s handwriting) has a similar
endorsement. Perhaps the handwritten draft was the bill actually reported, but members of the
committee made a few changes between June 12 when the bill was reported and June 16 when
printed copies were available. Except for the Assignee Clause (see infra notes 96105 and accom-
panying text), none of the judiciary measures discussed in the present article are significantly
different in the two bills.

“ The Senate passed a bill on July 17, 1789. 1 ANNALS oF Conc. 50 (]. Gales ed. 1789). This
Senate bill was referred to the House which passed an amended version on September 17, 1789.
Id. at 894. The House version immediately was referred to the Senate where a three person
committee (Ellsworth, Paterson, and Pierce Butler) reviewed the House amendments. 7d. at 80. On
September 19, 1789, Ellsworth recommended that the Senate agree to most of the House amend-
ments, and the Senate passed a i dorsing Ellsworth'’s rec dation. DEPAUW'S SENATE
JournaL, supra note 35, at 179. On September 21, 1789, the House agreed without debate 1o the
Senate resolution, 1 AnNaLs oF ConG. 904 (]. Gales ed. 1789), and the bill was signed by the
Speaker of the House and the Vice President the next day, S ptember 22, 1789. 3 D TARY
HisToRY OF THE FIrsT FEDERAL CONGRESS OF THE UNITED STATES OF AMERICA 29225 (L. DePauw
ed. 1977) (House Journal); DEPAUW'S SENATE JOURNAL, supra note 35, at 183-84.
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a number of substantial limitations upon the subject matter jurisdiction of the Supreme
Court and the lower federal courts. Because all debates in the first Senate were secret,®
there is some difficulty in piecing together a complete history of the act.* Nevertheless,
the Rutgers University Library at New Brunswick has William Paterson's notes of the
Senate debates (Paterson’s Notes)*” and a manuscript of a speech (Paterson’s Speech)*
he wrote for the Senate debates. The New York Public Library’s Bancroft Collection
contains additional notes and a working draft of Paterson’s Speech.* Legal scholars have
paid little attention to these materials. Paterson’s Speech and his notes of the Senate
debates are particularly important because the Judiciary Act originated in the Senate
and he was one of the principal drafters.

A. Paterson’s Speech and Notes

The Senate debates began on June 22, 1789.50 As the first order of business the
Senate agreed that some lower courts should be established.! Senator Lee then moved
“{t]hat the jurisdiction of the Federal courts should be confined to cases of admiralty
and maritime jurisdiction.”s? Senator Lee and his allies argued that an extensive system
of lower federal courts was unnecessary and an insult to the state judges.® Paterson
jotted down his preliminary thoughts in response to Lee’s motion® and then redrafted
his thoughts into a speech 1o be delivered the next day.’s

Greenleaf) (hereinafter cited as Committee Billl, reprinted in EARLY AMERICAN IMPRINTS N. 45657
(published by Readex Microprint Corp.). Although two candidates have been nominated as the
committée’s final proposed bill (see supra note 41), the widely available Readex Microprint will be
used in the present article. Readex lists the Committee Bill as a House document, but the bill clearly
is the original Senate bill. Compare MAcLAY's DIARY, supra note 36, at 86, 87 (section in the first part
of bill providing for affirmation by Quakers is broadened by striking the reference to Quakers),
with Committee Bill, supra, at 4 (ninth unnumbered section: affirmation by Quakers). The microprint
Committee Bill is identical to the original Senate bill now in the New York Public Library.

* See, e.g., infra notes 71-95, 123~34 and accompanying text (diversity and alienage jurisdic-
tion); infra notes 96—105 and accompanying text (Assignee Clause).

43 See §. GOEBEL, supra note 7, at 444 1,163, .

4 Macray's Diary, supra note 36, gives some insights but generally is not very helpful. Senator
Maclay was an adamant opponent of the Judiciary measure. See Warren, New Light, supra note 34,
at 96-97, 109. Indeed, supporters of the measure consciously kept him in the dark. See MacLAY'S
Duary, supra note 36, at 97-98.

4 See Paterson’s Notes, infra Appendix C.

“ See Paterson’s Speech, infra Appendix B.

“ See Patérson’s Draft Speech, infra Appendix A.

%} ANNaLs of Coxc. 47 (J. Gales ed. 1789). Apparently there had been some preliminary
discussion on June 12, 1789, See MacLAY's Diary, supre note 36, at 72.

5! Macray’s Diary, supra note 36, at 83.

52 Id, (quoting Lee's motion). The precise words of Senator Lee’s proposed amendment appar-
ently were;

That no subordinate federal jurisdiction be established in any State, other than for

Admiralty or Maritime causes but that federal interference shall be limited to Appeals

only from the State Courts 10 the supreme federal Court of the U. States.
National Archives, Senate Files, Sen. IA-B, chit number 28. Since the Supreme Court was not
vested with complete appellate jurisdiction (see infra notes 119-34 and accompanying text), Lee’s
motion was inconsistent with any theory of mandatory jurisdiction. In any event, the Senate rejected
the motion and proceeded to enact a judiciary system with a number of significant jurisdictional
limitations.

 See Paterson’s Initial Notes, infra Appendix A, lines 1-23.

™ See id. lines 24-142.

3 See Paterson’s Speech, infra Appendix B.
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Consistent with the traditional undersl,anding of the Madisonian Compromise, Pa-
terson did not even hint in his speech that the Constitution restricts congressional power
to limit the lower courts’ jurisdiction.’® After some obligatory but uninspiring introduc-
tory rhetoric,5” he began:

Ever since the Adoption of the Const” I

have considered federal Courts of subordinate

Jurisd? and detached from state Tribunals as
inevitable.

The Necessity, the Utility, the Policy

of them strikes my Mind in the most forcible Manner.s

He continued in this prudential vein by advancing cogent reasons of policy for creating
lower federal courts.® Patersom's unifying theme was that it is unwise to entrust all
federal matters to state Jjudges dependent upon the individual states.s

Later on that same day, Lee’s motion to limit the lower courts’ Jurisdiction to
admiralty cases was defeated. The Senate then considered the composition of the Su-
preme Court.5! On the next day, June 24, the Senate debated whether to establish the
unusual systemn of circuit courts proposed by Ellsworth's committee,52 The principal topic
of debate was “whether there should be circuit courts or courts of nisi prius.”*s Paterson’s

* Paterson’s initial notes include the isolated statement that, “The const™. points out a number
of articles, which the federal courts must take up.” Paterson’s Initial Notes, nfra Appendix A, lines
165-67. The origin of this statement is unclear (see infra text following note 174), and there is no
comparable passage in Paterson’s Speech. See Paterson's Speech, infra Appendix B.

In any event, the statement is fraught with ambiguity. Perhaps the phrase, “a Number of
Articles,” refers to substantive provisions of the Constitution rather than the Jist of cases and
controversies in article I11, section 2. Furthermore, the verb “must take up,” may be hortatory:
Congress has plenary power over the courts’ jurisdiction, but prudential considerations are so
overwhelming that the Congress “must” exercise its discretion in favor of jurisdiction. Even if the
statement represents a theory of mandatory jurisdiction, the cases that “the federal courts must
take up” may be the few cases within the Supreme Court’s mandatory original jurisdiction. cf

accompanying text for quotation),

*? See Paterson's Speech, infra Appendix B, lines 1-17.

%8 Jd. lines 17-21.

9 See infra note 60,

 See, ¢.g., Paterson’s Speech, infra Appendix B, lines 68-70 (“However 1 may value a Man,
yet if he be dependent upon another, I should not like to submit to his Decision a Dispute in which
that other is concerned.”). See generally id. lines 22-97,

S MacLa¥'s DIaRry, supra note 36, at 86. Paterson's Notes on this portion of the Senate's
consideration are obscure. See Paterson’s Notes, infra Appendix C, lines 1-14. See infra notes 119—
32 and accompanying text for a discussion of the pertinent provisions for § p Court
jurisdiction.

¢ See generally J. GOEBEL, supra note 7, at 471-80. The circuit courts were three Judge courts
consisting of the federal district judge of the state where the court sat and at least one Supreme
Court Justice. Judiciary Act, supra note 9, § 4. These courts were given appellate jurisdiction over
appeals from the district courts. 1d, 8§ 11, 21-99. The circuit courts also were given an important
original jurisdiction. /d. §§ 1112,

 MAGLAY's Diary, supra note 36, at 86. To most twentieth Century attorneys, nisi prius is a
generic concept, but in the eighteenth century this phrase referred specifically to the manner in
which the three English superior courts of common law exercised their original jurisdiction. The

Septemb

Notes pr:
of a nisi §
ably simi
“Why shc
and in E
adopted,
presumat
for the tri
also consi
Pater
district cc
circuit cot
recorded:

Ifa
may
of g
shot
Han
—8

Def*
Con¢

The
State
1,00¢

Following t
the types o
federal tri:
chandize. 1
State will e
The rest of
to be used

law cases.o®

England. Aft
the court, en
(G. Hand & 1
4 See Pat
% See id. |
% Profess
York to his fi
“(that . . . [th
in law or equi
The letter is r
¢ Paterso.
58 See id. 1
 See id. li



‘ol. 26:1101

romise, Pa-
ional power
g introduc-

for creating
entrust all

isdiction to
of the Su-
stablish the
ncipal topic
3 Paterson’s

ut a number
mndix A, lines
d there is no

t Number of
of cases and
s¢ hortatory:
ations are $o
1. Even if the
courts must
isdiction. Cf.
ut’s original
note 30 and

value a Man,
sute in which

the Senate’s
-anotes 119—
wirt appellate

judge courts
ne Supreme
sdiction over
an important

nisé prius is
€ ranner in
idiction. The
would go on
: throughout

103

Septemnber 1985} FIRST CONGRESS’S UNDERSTANDING 1109

Notes provide the gist of what was said, concentrating on the comparative advantages
of a nist prius system.* Sometime after the nisi prius debates, a third alternative remark-
ably similar to the present original jurisdiction of the federal courts was mentioned:
“Why should not the Jurisd® of the Dist' Court be complete & extend to all Cases at Law
and in Equity, with an Appeal, limiting the same.”® If this third alternative had been
adopted, the district courts would have been the principal federal trial courts, and
presumably neither the circuit courts nor a nisi prius system would have been enacted
for the trial of cases. There is some evidence that the drafting committee previously had
also considered vesting the federal trial courts with “complete” jurisdiction.®

Paterson’s Notes do not suggest the significance or context of the comprehensive
district court proposal. Instead, the notes immediately turn to the jurisdiction of the
circuit courts and begin by considering the amount in controversy limitation. Paterson
recorded:

If a small sum, it

may involve a Question of Law

of great Importance, and

should be liable to be removed.
Hambden [sic], his a Cause of 20 s/.
== Sum of 500 D small enough.

Def! but how as to the Phif.
Concurrent Jurisd?*.

The Farmers in the New England
States not worth more than
1,000 D on an Average.s

Following this consideration of the amount in controversy limitation, the Senate discussed
the types of cases that would be tried by the circuit courts. The principal business of the
federal trial courts would be to adjudicate commercial cases involving “Money. Mer-
chandize. Land bought and sold. . . . Where Titles are held under different States, each
State will endeavor to protect its own Grant. they should be tried in the federal Court.”s
The rest of Paterson’s Notes are given over to the Senate’s consideration of the procedure
10 be used in the lower federal courts, especially the adoption of equity procedures for
law cases.*®

England. After a verdict, post-trial issues would be decided, and a judgment would be entered by
the court, en banc, at Westminster. Se¢ RApCLIFFE & Cross’ THE ENGLISH LecaL SysTem 182-87
(G. Hand & D. Bentley 6th ed. 1977); 3 W. BLacksTONE, COMMENTARIES *57-59.

64 See Paterson’s Notes, infra Appendix C, lines 15-51.

5 See id. lines 52-57.

 Professor Warren notes the existence of an anonymous letter “from a gentleman in New
York to his friend in Virginia” that was written at the time of the drafting process and reports,
“[that . .. [the circuit] Court . . . was to have cognizance of all cases of federal jurisdiction, whether
in law or equity above the value of five hundred dollars.” Warren, New Light, supra note 34, at 61.
The letter is reprinted in the State Gazette of North Carolina, July 30, 1789,

*7 Paterson’s Notes, infra Appendix C, lines 58-73,

8 See id. lines 74-82.

% See id. lines 83172,
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B. Jurisdictional Limitations In The Judiciary Act

Consistent with the traditional understanding of the Madisonian Compromise, Pa-
terson clearly thought that Congress had legislative discretion to limit the jurisdiction of
the lower federal courts. He forcefully argued against proposals to limit the District
Courts’ jurisdiction to admiralty matters, but his arguments were prudential — not
constitutional. To Paterson, Senator Lec’s admiralty proposal simply was unwise; Pater.
son assumed that Congress had discretionary authority over the federal courts’ jurisdic-
tion.” The bill he helped draft and the Act Congress passed certainly contained major
limitations upon the conrts’ jurisdiction.

1. Amount in Controversy

From the beginning of the drafting process, Ellsworth’s committee apparently
agreed that the non-admiralty civil jurisdiction of the lower courts should be limited to
cases in which the amount in controversy exceeded five hundred dollars.” This limitation
was enacied by Congress.™® Professor Clinton concedes that Congress thereby limited
federal jurisdiction but dismisses the excluded litigation as “cases involving a trivial
federal supremacy interest.””

The members of the Senate, however, clearly did not consider the five hundred
dollar limitation to be trivial. During the debates and in the specific context of a Jjuris-
dictional amount limitation, the point was made, “If a small Sum, it may involve a
Question of Law of great Importance . ... Hambden [sic], his a Cause of 20 s/.”" The
reference to John Hampden'’s refusal to pay Charles I's Ship Money tax emphasizes that
this was not a casual theoretical consideration. Although only twenty shillings were

" Based solely upon remarks of William Smith in the House of Representatives, Professor
Clinton asserts “it is reasonably clear that federalist supporters of the Judiciary Act believed that
Congress .. . had no discretion to decide whether  invest the federal courts with the entirety of
the judicial power of the United States.” Clinton, Mandatory View, supra note 1, at 850. Although
Senator Maclay advaniced an argument similar to Smith’s in the Senate debates (MacLAY's D1ary,
supra note 36, at 83, 85), neither legislator’s analysis is entitled to significant weight. Both men
espoused the notion that concurrent state court jurisdiction of causes within article 111 is unconsti-
tutional. MacLAY's Diary, supra note 36, at 85; I ANNALS oF Cong. 801 (J- Gales ed. 1789) (Smith's
speech). This is the arg that Hamilton d yed in Federalist No. 82 and that was rejected
in numerous ratification conventions. See Friendly, The Historic Basis of Diversity Jurisdiction, 41 Harv.
L. Rev. 483, 488 (1928). Furthermore, Congress itself gave the back of its hand to the Smith-Maclay
analysis by enacting the Judiciary Act. Neither Maclay nor Smith had been delegates to the Phila-

delphia Convention, and Maclay did not participate in the Py « . 3
FARRAND'S RECORDS, supra note 5, at 558--59; 2 JENsEN's DOCUMENTARY HIsTORY, supra note 25, at
326-27 (Pennsylvania ratification). Apparently Smith attended the South Carolina conventon, but
there is no indication in Eltiot’s Debates that he ever said anything. 4 THE DEBATES IN THE SEVERAL
STAaTE CONVENTIONS ON THE ADOFTION OF THE FEDERAL CoNsTITUTION 339 (J. Elliot ed. 1836)
[hereinafter cited as ELLIoT’s DEBATES).

7! See, e.g., Leuter from Oliver Ellsworth to Richard Law (April 30, 1789), reprinted in F. Whag-
TON, STATE TRIALS OF THE UNITED STATES 37-38 1.t (1849). Ser also Letter From a Gentleman in
New York to his Friend in Virginia (1789), discussed in Warren, New Light, supra note 34, at 61.

7 Judiciary Act, supra note 9, § 11 (original jurisdiction); id. § 12 (removal jurisdiction). See
generally Baker, The History and Tradition of the Amount in Controversy Requirement; A Proposal to *Up
the Anie” in Diversity furisdiction, 102 F.R.D. 299 (1984).

" Clinton, Mandatory View, supra note 1, at 850.

™ Paterson’s Notes, infra Appendix C, lines 58-62. See supra note 67 and accompanying text.
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involved, the King sued Hampden to recover the amount due,”™ and the litigation became
a test for the King’s constitutional authority to rule England without a Parliament.” The
common law judges barely sustained the King’s position.” The closeness of the decision
was a serious political defeat for the King and is generally considered an important
antecedent to the English Civil War.” The reference in the Senate debates to the Ship
Money case highlights the Senate’s understanding that the five hundred dollar limitation
might exclude cases of major national significance.”

When the Judiciary Act was passed, the rights of British creditors against American
debtors was a good example of small monetary claims implicating a major issue of
national concern. Payment of these debts had been an important consideration in ne-
gotiating the Definitive Peace Treaty concluding the Revolution.* The treaty provided,
“[i]t is agreed that Creditors on either Side shall meet with no lawful Impediment to the
recovery of the full Value in Sterling Money of all bona fide Debts heretofore con-
tracted.”®* The state governments’ failure to assist in implementing this treaty obligation
was an open scandal.®? Paterson’s Notes contain no reference to this issue, but he,

% The proceedings are reported in Rex v. Hampden, 3 Howell's State Trials 826 (Exch. 1637)
(The Case of Ship Money). For a legal analysis of the Ship Money case, see 6 W. HoLpsworTH, A
HisTory oF EncLisa Law 49-55 (2d ed. 1937); Keir, The Case of Ship Money, 52 L. Q. Rev. 546
{1936).

% “If [Ship Money] could be established as a regular tax which the King was entitled to collect
without Parliamentary consent, the fundamental constitutional issue of the century would be decided
in favor of the Monarchy.” C. HiLL, THE CENTURY OF REVOLUTION 55 (1961). See generally id. at 54—
56; G. AvLMER, 1603—1689: THE STRUGGLE FOR THE CONSTITUTION 82-85 (1963); C. WEDGWOOD,
Tue KING's Peace Bk 2, ch. 1I (1955); Keir, supra note 75.

72 The vote was 7--5. Rex v. Hampden, 3 Howell’s State Trials 826 (Exch. 1637).

8 G, AYLMER, supra note 76, at 84-85; C. HiLL, supre note 76, at 55-56.

7 The Senate’s concern in this regard also is reflected in its subsequent rejection of 2 House
proposal to add a provision to the Bill of Rights restricting the Supreme Court’s appellate jurisdiction
to cases in which the amount in controversy is one thousand dollars or higher. See DEPAUW'S SENATE
JournaL, supra note 35, at 154 (House proposal rejected by the Senate). Madison explained, “Lc will
be impossible I find to prevail on the Senate to concur in the limitation on the value of appeals to
the Supreme Court, which they say is unnecessary, and might be embarrassing in questions of
national or constitutional importance in their principle, tho’ of small pecuniary amount.” Letter
from James Madison to Edmund Pendleton (Sept. 23, 1789) (emphasis original), reprinted in 12 THE
PAPERS OF JaMES MapisoN 418-20 (R. Rutland ed. 1979) [hereinafter cited as Mapison PAPERS).
See also Letter from James Madison to Edmund Pendleton (Sept. 14, 1789), reprinted in 12 MADISON
PaPERS, supra, at 402-03, Madison’s understanding of the Senate’s objection to a constitutional
amount in controversy limitation on jurisdiction probably was based upon his discussions with
Ellsworth, Paterson, and Senator Carroll, the Senate managers at the committee of conference on
the proposed Bill of Rights. See ]. GOEBEL, supra note 7, at 454.

8 See, e.g., Letter from John Adams to John Jay (Aug. 25, 1785), reprinted in 8 THE WoRks OF
Joun Apams 302-10 (C. Adams ed. 1853). See also S. Bemis, Jay's TREATY: A STUDY IN COMMERCE
AND DipLoMACY (2d ed. 1962); D. HENDERsON, COURTS FOR A NEw NATION 72-75 (1971).

# Definitive Treaty of Peace, Art. 4, 7e¢printed in 2 TREATIES AND OTHER INTERNATIONAL ACTS
oF THE UNITED STATES 151 (H. Miller ed. 1931).

% See 1 A. DEconpE, A HisTory oF American Foreion Portcy 40—41 (8d ed. 1971); D.
HENDERSON, supra note 80, at 74; 4 . MARSHALL, THE LiFE oF GEORGE WASHINGTON 176-79, 190~
98, 370-71 (1926) (Chief Justice Marshall's bi hy of Washington). During the P Ivani
ratification debates, James Wilson lamented, “the truth is, and [ am sorry to say it, that in order to
prevent the payment of British debts, and from other causes, our treaties have been violated . . . ."
2 JensEN's DOCUMENTARY HISTORY, supra note 25, at 517. Oliver Ellsworth made the same point in
the Continental Congress and in the Connecticut ratification debates. See Madison's Notes of Debates
in the Continental Congress {Jan. 16, 1788), reprinted in 6 ManIsoN Paregs, supra note 79, at 46—
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Ellsworth, and the rest of the Senate surely were aware of the problem.® Paterson was
counsel for British interests after the Revolution and had the most extensive debt
collection practice in New Jersey® Ellsworth had specifically referred to the problem of
British debts in the Connecticut ratification debates.® In particular, a great part of the
aggregate British debt was for individual sums of less than five hundred dollars.®
Therefore the amount in controversy limitation effectively precluded a significant group
of British creditors from having a federal court vindicate rights secured by the most
important treaty in United States history.#” Congress could not conceivably have viewed

47; 3 JENSEN'S DOCUMENTARY HISTORY, supra note 25, at 544. See also the colloguy between Edmund
Lee and Chief Justice Marshall in Dunlop v. Ball, 6 U.S. (2 Cranch) 180, 182-83 (1804) (both men
agreed, “The fact was notorious, that [at the time the Judiciary Act was passed] it was the general
opinion of the inhabitants of the state, and of the juries that a British debt could not be recovered”),
Notwithstanding Wilson's concern for this problem and the pertinent jurisdictional limitations in
the Judiciary Act, he approved the Act. See MacLay’s Diary, supra note 36, at 98, 100.

# There is evidence to suggest that the five hundred dollar amount in controversy fimitation
was placed in the Act to deprive specific British creditors of a federat forum. In 1801, there was a
proposal to reduce the jurisdictional amount from $500 to $400. Representative Nicholas, in
opposition to the proposal:

stated that the estate of Lord Fairfax, with quit rents due thereon, had been confiscated
during the Revolution by the State of Virginia; notwithstanding the confiscation, the
heirs of Lord Fairfax had sold all their rights, which the assignees contended remained
unimpaired. It might be their wish to prosecute in a Federal court, expecting (o gain
advantages in it which could not be had from the courts of Virginia. His object was
to defeat the purpose by limiting the jurisdiction of the Circuit Courts to sums beyond
the amount of quit rents alleged to be due by any individual.
10 Annars oF Conc. 897 (1801). Furthermore, “As most of the business of the British merchants
in Virginia had been of retail nature, dispersed by local factors, a great part of the debts was
composed of separate sums under $§500.” 5. Bemis, supra note 80, at 436.
The treaty obligation of the United States to British creditors was discussed in the House
debates of the Judiciary Act. Representative Sedgwick forcefully argued:
The United States, after a glorious and successful struggie, in which they displayed a
valor and patriotism astonishing the Old World, secured their independence! and a
single concession was the price of an honorable peace. The discharge of bona fide debts
due from the citizens of America to the subjects of Britain was all that Britain required.
Now, is it niot obvious to every man, that this honorable stipulation ought by all means
to be considered the supreme law of the land?
1 ANNALS oF CONG. 806 (]. Gales ed. 1789). See aiso id. at 813-14 (Rep. Jackson); id. at 822 (Rep.
Vining).

# See generally R. Haskett, William Paterson, Counsellor at Law (1952) (Ph.D. dissertation,
Princeton Univ.). During the seven year period 17831790, Paterson was counsel in 847 cases in
his four busiest counties. At least 544 of these were debt cases, and he represented the creditor in
455. O’CONNOR’S PATERSON, supra note 11, at 120-21.

 See supra note 82,

# Based upon a study of the records of the British Foreign Office, Professor Bemis concluded
that a great part of the British debts involved specific sums below $500 and that technical problems
of proof were major impediments to recovery. S. BEmIs, supra note 80, at 436--37. Accord, C.
RITCHESON, AFTERMATH OF REVOLUTION 66—67 (1969) (discussing debts owed to two Glasgow firms);
Evans, Planter Indebtedness and the Coming of the Revolution in Virginia, 19 Wn. & Mary Q. 511, 518
(3d Ser, 1962).

¥ In 1802, the fourth article of the Definitive Treaty of Peace was reaffirmed in the Convention
of Jan. 8, 1802. See Definitive Treaty of Peace, art. I, reprinted in 2 H. MILLER, TREATIES AND
OTHER INTERNATIONAL ACTS OF THE UNITED STATES OF AMERICA 488 (1931). A group of British
merchants petitioned Congress to remove the five hundred dollar limitation so that the United
States’ obligation could be fully implemented. They complained:
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this treaty obligation to Great Britain as unimportant.*

Even when viewed strictly in terms of dollars and cents, the five hundred dollar
limitation was significant.® The comment in the Senate debates that, “[jhe Farmers in
the New England States [are] not worth more than 1,000 D on an Average,” surely
was proffered as an objection to the limitation. These farmers — and more important
their out-of-state creditors — were effectively denied the protection authorized by the
Constitution’s diversity provision.

The five hundred dollar amount in controversy limitation also effectively barred
virtually all common law tort actions from the federal trial courts.?* During the closed
Senate debates, the apparent point was made that the lower courts’ Jurisdiction would
extend to “Money. Merchandize. Land bought and sold. . . . Where Titles are held under
different States, each State will endeavor to protect its own Grant. they should be tried
in the federal Court.”? Tort actions are notably absent from this list. Oliver Ellsworth
understood that the amount in controversy limitation proposed by his committee would
be a significant barrier to tort claims. He had served upon the highest appellate court
in Connecticut for four years and knew that tort judgments in excess of five hundred
dollars were rare.”> Nevertheless, he proposed and Congress enacted a five hundred

a number of small debts are due from individuals, widely di d through the

State of Virginia, to British creditors . . . and that . . . they and their agents are exposed

to much trouble, incur a heavy expense, and frequently with the eventual and eniire

loss of debts, supported by such decuments and principles as have, in a number of

similar cases, insured them a recovery in the federal circuit court, That . . . these [state]

courts do not in practice respect the decisions of the Circuil Court and the Supreme Court of the

United States, on the consiruction of the said fourth article of the British treaty, in relation to

British debts.
AM. STATE PaPERs Misc. 189 (1805) (quoting the petition; emphasis added). In the penultimate
paragraph of the congressional committee’s report on the petition, the committee refused to
consider whether the state courts were properly impl ing the treaty obligation. The i
concluded that the petition should be denied on general principles. 7d.

® See, e.g., supra note 83 (Rep. Sedgwick’s reference to “the supreme law of the land"). To the
chagrin of our national leaders, the British had seized upon American violations of the treaty’s debt
provision as an excuse for failing to comply with other provisions favorable to the United States.
See, e.g., Letter from George Washington to john Jay (Aug. 15, 1786) (“What 2 misfortune it is,
that Britain should have so well founded a pretext for its palpable infractions!”), reprinted in 3 THE
CORRESPONDENCE AND PUBLIC PaPERs OF Joun Jav (J. Johnston ed. 1881), See generally F. MARKs,
INDEPENDENCE ON TRIAL 5-15 (1973); R. Morsis, Joun Jay, THE Nation anp THE CourT ch. 11T
(1967). Oliver Ellsworth made the same point at the Connecticut ratification convention. 3 JENsEN'S
Documentary HisTory, supra note 25, at 544,

8 C P with the of the Judiciary Act, Congress approved the Bill of
Rights, including the seventh amendment guaranteeing trial by jury in civil cases. Sre J- GokseL,
supra note 7, ch. X. There was a concern, however, not to extend this constitutional right to cases
involving insignificant amounts of money. Sez id. at 34-35, 450. Accordingly, the right was limited
to cases involving more than twenty dollars (U.S. ConsT. amend. VII) — a sum far less than five
hundred dollars.

% Paterson’s Notes, infra Appendix C, lines 71-78. See supra note 67 and accompanying text.

#! Professor Tachau has studied the federal trial court’s docket in Kentucky for the years 1789
to 1816. During that period only five actions for trespass were filed. M. TacHau, FeperaL COURTS
IN THE EARLY REPUBLIC 158-59 (1978). See also D. HENDERSON, supra note 80, at 86 (noting a similar
experience in Virginia).

*2 Paterson’s Notes, infra Appendix C lines 74-82.

* During the period that Oliver Ellsworth was on the Connecticut bench, there is no report of
damages being awarded in excess of $500.00 in a tort case. The largest reported award was $249.75
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dollar limitation. One would assume that those “local Prejudices™* that alienage and
diversity jurisdiction were designed to remedy® would be particularly virulent in tort
actions.

2. The Assignee Clause

In addition to a general jurisdictional amount in controversy, Ellsworth’s committee
proposed® and Congress enacted?” a special limitation with respect to promissory notes.
If a note had been assigned, there would be no jurisdiction unless the court would have
had jurisdiction of a suit commenced by the payee. While this Assignee Clause served
to prevent collusive assignments 1o create diversity Jjurisdiction,® the clause also had an
undesirable impact upon interstate commerce. As a practical matter, a New York mer-
chant might be reluctant to take a note between two Rhode Islanders because the New
York merchant would have to resort to Rhode Island state courts to collect on the note.

involving assault and battery. Wilford v. Grant, 1 Kirby 114, 114 (Conn. 1786). All other judgments
were for less than $100.00. See Barker v. Wilford, 1 Kirby 232, 232 (Conn. 1787) {mentioning
$66.60 judgment in related tort action); Thomson v. Church, 1 Kirby 212, 212 (Conn. 1787) ($0.01);
Kimball v. Munson, 2 Kirby 3, 5 (Conn. 1786) ($36.63); Bill v. Scout, 1 Kirby 62, 62 (Conn. 1786)
($18.32, judgment reversed). During this period, damages were awarded in pounds and shillings.
A New England pound was worth §3.38 in 1789 dollars. F. MCDONALD, THE PRESIDENGY OF GEORGE
WasHiNGTON 83 n.3 (1972).

During the period immediately after Ellsworth left the C icut bench, the trend of small
tort judgments continued. Se¢ Church v. Dewolf, 2 Root 282, 283 (Conn. 1795) ($29.64); Waters v.
Waterman, 2 Root 214, 214 (Conn. 1795) ($49.95); Allen v. Dyon, 2 Root 213, 213 (Conn. 1795)
($19.98); Lambert v. Parmelee, 2 Root 181, 183 (Conn. 1795) ($66.60); Canday v. Lambert, 2 Root
173, 174 (Conn. 1795) ($19.98 judgment replaced by $1.00 judgment); Adgate v. Stores, 2 Root
160, 161 (Conn. 1794} ($0.83); Burlingham v. Wylee, 2 Root 152, 158 (Conn. 1794) ($49.95);
Granger v. Hancock, 2 Root 88, 88 (Conn. 1794) ($1.67); Kelly v. Riggs, 2 Root 18, 13 (Conn. 1793)
($3.33); Webb v. Fitch, 1 Root 544, 544 (Conn. 1793) ($39.96); Davidson v. Fowler, | Root 358,
359 (Conn. 1792) ($38.30); Lewis v. Niles, 1 Root 346, 346 (Conn. 1791) ($29.97); Johnson v.
Stanley, 1 Root 245, 246 (Conn. 1791) ($49.95); Merrils v. Goodwin, 1 Root 209, 209 (Conn. 1790)
($4.99); Dixon v. Pierce, 1 Root 138, 138 {Conn. 1789) ($2.33); Hall v. Hall, 1 Root 120, 120 (Conn.
1789) ($49.95). The only exception was Burrows v. Pixley, 1 Root 362, 862—63 (Conn. 1792), in
which damages of $999.00 were awarded for the total destruction of a prosperous business.

% Paterson's Speech, infra Appendix B, linc 105.

% See Frank, Historical Bases of the Federal Judicial System, 13 LAw & CONTEMP. ProBs. 3 (1948);
Friendly, supra note 70; Yntema & Jaffin, Preliminary Analysis of Concurvent Jurisdiction, 79 U. Pa. L.
Rev. 869 (1931),

* Committee Bill, supra note 43, at 5 (eleventh unnumbered section). The Assignee Clause
appears in two separate places in the handwritten draft discovered by Professor Warren. See Nationat
Archives File, Draft Bill at 15 (marginalia beside description of circuit courts’ jurisdiction); id. at 29
(miscellaneous section in later part of the bill). Both are marked out. There probably was some
indecision about where this clause should g0, and the printer finally was directed to insert it in the
section defining the circuit courts’ jurisdiction.

# Judiciary Act, supra note 9, § 11. The Senate somewhat narrowed the limitation by excepting
“cases of foreign bills of exchange.”

 Sec 10 AnnaLs oF Conc. 897-99 (1801) (discussing the purpose and desirability of the
Assignee Clause). During the ratification of the C. itution, the anti-federalists had been concerned
about the collusive creation of diversity jurisdiction. Sz¢ 3 ELLIoT'S DeBares, supre note 70, at 526
(George Mason complains specifically that debts might be assigned collusively). See also J. GoeseL,
supra note 7, at 475-76.

% See J. STORY, COMMENTARIES ON THE CONFLICT OF Laws § 539 (1834); H. WHEATON, ELEMENTS
OF INTERNATIONAL Law Pt. 2, ch. 11, § 21 (1836). See also Pennoyer v. Neff, 95 U.S. 714 ¢1878).
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One may assume that the first Congress fully understood this problem when the clause
originally was enacted.’® This type of case also was excluded from the Supreme Court's
appeliate jurisdiction.!®® Therefore, the Assignee Clause is quite inconsistent with a
constitutional theory mandating the aggregate vesting of the complete judicial power of
the United States.

The constitutionality of the Assignee Clause was considered during oral argument
in Turner v. Bank of North America.' The bank’s counsel argued that “the judicial power,
is the grant of the constitution; and. congress can no more limit, than enlarge the
constitutional grant.”1%> Oliver Ellsworth, who was then Chief Justice, replied incredu-
lously:

How far is it meant to carry this argument?
Will it be affirmed, that in every case, to which
the judicial power of the United States extends,
the federal courts may exercise a jurisdiction,
without the intervention of the legislature, to
distribute, and regulate, the power?!

Justice Chase emphatically rejected the notion.10s
If the original understanding of the Constitution was that the complete judicial
power must be vested, the bank’s counsel raised a serious issue. The Judiciary Act

1% As reported by the drafting committee, the Committee Bill had no exceptions. Committee
Bill, supra note 43, at 5 (eleventh unnumbered section). During the Senate debates, however, the
Assignee Clause was amended to exclude “cases of foreign bills of exchange.” Judiciary Act, supra
note 9, § 11. See ]. GOEBEL, supra note 7, at 495.

In 1801, Congress vested the federal courts with Jjurisdiction over “all actions, or suits, matters
or things cognizable by the judicial authority of the United States, under and by virtue of the
Constitution thereof.” Act of Feb. 13, 1801, ch. IV, § 11, 2 Stat. 89, 92. The Assignee Clause,
however, was retained. 1d. § 16. In the congressional debates, the opponents of the Assignee Clause
clearly understood the provision’s impact upon interstate commerce: “The effect of the amendment
[to retain the Assignee Clause] would be to shut out from the Federal Courts all persons of this
description, whose claims would be as much affected by local passions and prejudices, as though
they had not been assigned.” 10 ANNALs oF Cong. 898 (1801). Apparently someone contended
during the debate that the Constitution required that the federal courts be vested with complete
diversity jurisdiction. /d. at 899. But the record of this aspect of the debate is too scanty to draw
any conclusions.

19t See infre notes 119-21 and accompanying text.

1924 U.S. (4 Dall.) 8 (1799).

193 1d. at 10. William Paterson was present, but there is no report of any comments that he may
have made. The Turner case was considered in August Term of 1799. “Cushing and Iredell, Justices,
were prevented by indisposition from taking their seats on the bench, during the whole term.” See
New York v. Connecticut, 4 U.S. (4 Dall) 1, 1 n.a (1799). Therefore Paterson's presence was
necessary in Turmer to achieve a quorum. See Judiciary Act, supra note 9, § 1.

‘% Tumer, 4 U.S. (4 Dall} at 10 na.

19 1d. Justice Chase stated:

{1)f congress has given the power to this court, we possess it, not otherwise: and if
congress has not given the power to us, or to any other court, it still remains at the
legislative disposal. Besides, congress is not bound, and it would, perhaps, be inex-
pedient, to enlarge the jurisdiction of the federal Courts, to every subject, in every
form, which the constitution might warrant.
1d. (emphasis added). Justice Chase’s forceful language perhaps should be qualified by the fact that
he had strongly opposed ratification of the Constitution. See Dillard, Samuel Chase, in 1 THE JUSTICES
OF THE SUPREME COURT 1789-1969, 185~97 (L. Pollack ed. 1969). Nevertheless, his staterent is
quite consistent with Ellsworth’s rhetorical question. Se supra note 104 and accompanying text.
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provided that neither the lower federal courts nor the Supreme Court had jurisdiction.
At the very least, one would expect a casual aside to the effect that the congressionally
imposed limitation did not implicate any significant federal supremacy interest. Instead
the argument was met with incredulity.

3. General Federal Question Jurisdiction

In retrospect, the most remarkable limitation upon the lower courts’ jurisdiction
was the absence of general federal question jurisdiction over civil cases. The Senate
considered granting the district courts “complete [jurisdiction] .. . extend[ing] to all
Cases at Law and in Equity.”1% In addition, Professor Warren noted that an anonymous
letter written at the time of the drafting process “from a gentleman in New York to his
friend in Virginia” reported: “That Inferior Courts [referring to the circuit courts] . . .
shall take cognizance of all cases of Federal Jjurisdiction, whether in law or equity above
the value of 500 dollars.”'%” The bill reported by the committee, however, did not vest
the federal courts with general civil federal question jurisdiction.

Instead, the circuit courts were vested with Jjurisdiction keyed to the nature of the
parties rather than the nature of the dispute:

[T]he circuit courts shall have original cognizance . ., of all suits of a civil

nature at common law or in equity, where the matter in dispute exceeds . . .

the sum. . . of (500) dollars and the United States are plaintiffs or petitioners;

or a foreigner or citizen of another state than that in which the suit is brought,

is a party,1os
This language was enacted with a few changes not pertinent to the present discussion, !
Thus, the Senate considered vesting the courts with “complete” Jjurisdiction but even-
tually decided against a broad grant of general power. In contrast, the federal courts
were given general jurisdiction to try federal crimes.!®

The legislative decision not to vest the lower courts with a general federal question

Jurisdiction barred at least three important categories of cases from the lower courts.
Perhaps the most surprising aspect of the lower courts’ limited Jjurisdiction was the

'% Paterson’s Notes, infra Appendix C, lines 54-55. Ses supra note 65 and accompanying text.
197 Letter from a Gentleman in New York to his Friend in Virginia (1789), quoted in Warren,
New Light, supra note 34, at 61. The letter is reprinted in the State Gazette of North Carolina, July 80,
1789,
19 Committee Bill, supra note 43 (eleventh unnumbered section). The blank after “(500) dolars”
presumably was included in case the Senate desired to change the amount.
19 Judiciary Act, sugra note 9, § 11. The statute provided, in pertinent part:
That the circuit courts shall have originat cognizance .. . of all suits of a civil nature
at common law or in equity, where the matter in dispute exceeds .. . the sum . .. of
five hundred dollars, and the United States are plaindiffs, or, petitioners; or an afien
is a party, or the suit & betueen a citizen of the State where the suit i brough, and o citizen
of another State.
1d. (emphasis added to indicate changes).
¢ The district courts’ jurisdiction extended to “all crimes and offenses that shail be cognizable
under the authority of the United States” with a maximum Jurisdiction of thirty lashes, 100 dollars,
and six months imprisonment. Judiciary Act, supra note 9, § 9. The circuit courts’ general criminal
jurisdiction did not extend the courts’ original jurisdiction to the limits of the Constitution, See, e.8.,
Act of Feb. 4, 1815, 3 Stat. 195, 198 {removal of state criminal cases against federal officers)
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relegation of the United States, itself, to the state courts. If the United States had a small
civil claim against a citizen, the national government was barred from its own courts.!"!
The Copyright Act of 1790'2 provides another example of an action arising under
federal law barred from the federal courts. Section 6 of the Act created a “special action
on the case founded upon this act” to recover damages for copyright infringement.1®
Instead of vesting the federal courts with jurisdiction, the Copyright Act simply provided
that the action could be initiated “in any court having cognizance thereof."114 Finally,
the Patent Act of 17901 similarly restricted suits for patent infringement to the state
courts, 16

All three of these restrictions on jurisdiction involved important federal interests.
Litigation in which the United States is a plaintiff may implicate a significant federal
supremacy interest even though the actual amount in controversy may be small."”
Similarly, there was and is a clearly perceived federal interest in a uniform national
system of patent and copyright laws.!"® Nevertheless, Congress decided not to vest the
federal courts with general federal question jurisdiction and thereby relegated the bulk
of this litigation to the state courts.

1 The circuit courts’ jurisdiction over suits by the United States was subject to the five hundred
dollar amount in controversy limitation. See supra notc 108 and accompanying text. The district
courts were given concurrent jurisdiction over suits at common law — but apparently not in equity
— by the United States. This jurisdiction was limited to suits in which the matter in dispute was
one hundred dollars. Judiciary Act, supra note 9, § 9, If the dispute was less than one hundred
dollars, the government’s case would have to be tried in state court. This strange loophole was
mentioned in the House debates. | ANNALS oF Conc. 824 {]- Gales ed. 1789) (Rep. Stone).

2 Copyright Act of 1790, ch. 15, 1 Stat. 124 (1790). William Paterson was on the Senate
committee appointed to study the bill that became the Copyright Act. B. BUGBEE, THE GENESIS OF
AMERICAN PATENT AND CoPYRIGHT Law 199 n.65 (1967).

113 Copyright Act of 1790, ch. 15, § 6, 1 Stat. 124, 125-26 (1790).

WId

15 Patent Act of 1790, ch. 7, 1 Stat. 109 (1790).

16 See HART & WECHSLER 2d, supra note 2, at 845. Section 4 of the Patent Act provided that
infringers “shall forfeit and pay . . . damages . . . which may be recovered in an action on the case
founded on this act.” 1 Stat. at 111 {emphasis added). This forfeiture action arguably fell within
the district courts’ exclusive jurisdiction “of all suits for penalties and forfeitures incurred, under the
laws of the United States.” Judiciary Act, supra note 9, § 9 (emphasis added). The word “forfeiture,”
hawever, was a term of art referring to the practice of seizing a wrongdoer’s property -— a practice
commonly used in the enforcement of eighteenth century customs laws. See C.J. Hendry Co. v.
Moore, 318 U.S. 133, 136-53 (1943) tve di ion of the eigh <entury concept of
forfeiture). Therefore, the provision in the Judiciary Act most likely was intended to encompass
seizures of property. In contrast, the infringement action created by the Patent Act was drafted in
terms thac explicitly disavowed the accepted legal meaning of forfeiture. See Patent Act of 1790,
ch.7, 84, 1 Stat. 104, 111 (“shall forfeit and Ppay . . . damages”).

\17 See supra notes 74, 79 and accompanying text.

1% See generally B. BUGBEE, supra note 112. The framers considered a national system of patent
and copyright law sufficiently important to vest Congress with specific legislative authority in this
area, U.S. CoNsT. art. 1, § 8. See generally Fenning, The Origin of the Patent and Copyright Clause in the
Constitution, 17 Gzo. L.J. 109 (1929). President Washington urged Congress to enact copyright
legislation, noting, “there is nothing which can beter deserve your patronage than the promotion
of science and literature,” 1 ANNALS oF CoNG, 932-34 (J. Gales ed. 1790), and a Senate committee
responded, “Literature and Science are essential o the preservation of a free Constitution: the
measures of Government should, therefore, be calculated to strengthen the confidence that is due
to that important truth.” Jd. at 935-36.
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4. The Supreme Court's Jurisdiction

Professor Clinton’s thesis of mandatory aggregate vesting would permit significant
limitations upon the original Jurisdiction of the lower Federal courts as long as the
excluded cases are cognizable in a state court with an appeal to the United States Supreme
Court. This would assure that the federal courts in the aggregate are vested with the
full judicial power of the United States. But the first Congress understood article III in
a different way. In addition to placing substantial limitations upon the lower federal
courts' original jurisdiction, the first Congress substantially limited the Supreme Court’s
appellate jurisdiction.

The Judiciary Act of 1789 restricts the Court’s appellate jurisdiction over' cases
decided by the state courts to three categories:

1. Where the validity of a treaty, statute, or authority of the United States is
drawn into question and the state court's decision is against their validity.!19
2. Where the validity of a state statute or authority is challenged on the basis
of federal law and the state court’s decision is in favor of their validity.12

3. Where a state court construes a United States constitution, treaty, statute,
or commission and decides against a title, right, privilege, or exemption
under any of them.2!

Itis evident from this delineation of jurisdiction that Gongress made no attempt what-
soever to mesh the Supreme Court’s appellate jurisdiction with the limitations on the
lower courts’ original jurisdiction. Except for admiralty cases and federal crimes, the
lower courts’ jurisdiction was keyed to the parties involved. In contrast, the Supreme
Court’s appellate jurisdiction over the cases excluded from the lower courts’ jurisdiction
was defined in terms of three types of federal questions. If the idea of aggregate vesting
is historically accurate, one would expect Congress to have made some effort 1o coor.
dinate the federal courts’ jurisdictions. No such effort was made.

Under the Judiciary Act of 1789, cases could arise that clearly fall within the Judicial
power of the United States but that were excluded from the combined ppellate and
original jurisdiction of the federal courts. Suppose, for example, a state court erroneously
voided a state statute for violation of the federal Constitution.!2 Perhaps this could be
dismissed as a situation not involving a federal supremacy interest, but surely there is at
least an interest in uniformity of decision in respect to the meaning of the Constitution.
Furthermore, what if a Connecticut court were to void a Rhode Island statute as contrary
to the federal Congstitution? There is 2 clear federal supremacy interest in granting the
Supreme Court appellate jurisdiction to referee such a dispute between two states over
the meaning of the Constitution. Nevertheless, Congress denied the Court Jjurisdiction
in such a case.

A far more significant omission in the Court’s appellate jurisdiction relates to the
absence of jurisdiction on the basis of alienage — specifically, the problem of British
creditors. In the Pennsylvania ratification proceedings, James Wilson'®s was adamant

' Judiciary Act, supra note 9, § 25.
2014,

12114
%2 See, ¢.g., Ives v. South Buffalo Ry., 201 N.Y. 271, 94 N.E. 481 (1911). After the Ives decision,
Congress expanded the § p Court’s appellate jurisdiction to inciude such cases. See F. FRank-
FURTER & J. LANDIS, supra note 34, at 188-98,
1 Wilson was one of the most influential bers of the Constituti Ci ion and is
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about the need for a federal forum to implement the nation’s treaty obligations.'* But
Congress vested the Supreme Court with appellate jurisdiction specifically limited to
state court decisions that either invalidated or misconstrued treaties.!? This limitation,
when coupled with the amount in controversy limitation on the lower courts’ original
jurisdiction, ignored the very real problem of state courts giving lip service to the treaty
while denying a British creditor's claim on some unrelated legal issue or fact.'2s Fur-
thermore, if a state court simply refused to recognize the supremacy of the treaty,'”’ the
cost of an appeal to the distant Supreme Court would be prohibitive in cases involving
claims of five hundred dollars or less. The game would not be worth the candle. Congress
could have solved the problem of local prejudice against British creditors by giving
unlimited original jurisdiction to the lower courts.® Despite the important national
interests implicated by the claims of British creditors, Congress declined to create a
federal forum for either the original or appellate adjudication of these claims.

The Supreme Court also was deprived of appellate jurisdiction over diversity cases
coming from the state courts. Just as British creditors with claims of five hundred dollars
or less were deprived of a federal forum, so too were American creditors who sold to
citizens of another state, This want of federal jurisdiction was an impediment to national
development insofar as it discouraged interstate commerce. When President Jefferson
announced in 1801 his plan to reduce the extent of the federal judiciary,1” the New
York City Chamber of Commerce saw a direct connection between diversity jurisdiction
and interstate commerce:

Perhaps no part of the constitution of the United States has had a more
direct and salutory influence upon the trading interest of these states than
the provisions which respect the judiciary department; owing to the confi-
dence which they are calculated to inspire in commercial dealings as well
between foreigners and citizens as between the Citizens of different States.!s

considered the chief drafter of the judicial article. See G. SEED, JAMES WILSON ch. 4-6 (1978); C.
SmrTH, JaMES WILSON, FOUNDING FaTHER 1742-1798 ch. XV & XVI (1956); see also McCloskey,
Introduction, in THE WORKs oF James WiLsoN 1-48 (R. McCloskey ed. 1967).

124 2 JensEN's DoCUMENTARY HisToRy, supre note 25, at 520.

125 See supra notes 119-21 and accompanying text.

128 Wilson certainly understood this problem when he argued for ratification at the Pennsylvania
o ion. See 2 JENSEN's D¢ TARY HISTORY, supra note 25, at 520-21 (discussing state abuses
during the Revolution). See also Wiscart v. D'Auchy, 3 U.S. (3 Dall) 321, 324-26 (1796) (Wilson, J.,
dissenting). See infra notes 150-59 and panying text for a di ion of Wiscart. Nevertheless,
Wilson approved the Judiciary Act. Sz MacLAY's DIARY, supra note 36, at 98, 100,

127 There is evidence that the state courts did “not in practice respect the decisions of the ...
Supreme Court of the United States on the construction of the said fourth article of the British
treaty, in relation to British debts.” Am. STaTE PAPERS Misc. No. 189 (1805).

228 Given original federal jurisdiction, even the problem of prejudiced jurors was not insur-
mountable. During the early years, federal marshalls were known to empanel jurors with an eye to
the jurors’ political beliefs. See C. PrincE, THE FEDERALISTS AND THE ORIGINS OF THE U.S. CiviL
SERVICE 263-67 (1977); M. DaURER, THE ApamMs FEDERALISTS 165 (1953). In addition, a special
verdict could be used. See, e.g., Ogden v. Gray, Minute Book at 254-55 (C.C. N.C. 1799) (the
Minute Book for the Circuit Court for the District of North Carolina is in the Archives Branch of
the Atlanta Federal Archives & Records Center), in which Oliver Ellsworth used a special verdict
in a British creditor case. Judgment subsequently was entered for the British creditor on the basis
of the special verdict. /d. at 263.

129 11 ANNALS OF CoNe. 11-17 (1801) (Jefferson’s first annual message to the Congress). See
generally G. HasgiNs & H. JoHNsON, FOUNDATIONS OF POWER; JOHN MaRsHALL, 1801-15, ch. V
(1981).

130 Memorial of the New York City Chamber of Commerce (Feb. 11, 1801), reprinted in 25 THE
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Undoubtedly, the first Congress also understood the commercial implications of diversity
Jjurisdiction, 1t Congress, however, exercised its discretion and totally deprived the fed-

eral courts of original and appellate jurisdiction over diversity cases valued at five
hundred dollars or less. 132

any appellate jurisdiction to correct state court excesses in these controversies, !
In summary, the first Congress’s allocation of Jurisdiction in the Judiciary Act is

legislative limitations imposed upon lower federal court jurisdiction. Furthermore, the
Judidiary Act completely denied an original or appellate federal forum for the consid-
eration of a number of cases involving important national interests,

C. Randolph’s Report

Shortly after the Judiciary Act became law, Congress asked Edmund Randolph, the
first Attorney General of the United States, to submit a report and recommendation on

PAPERS OF ALEXANDER HamiLron 545-56 n.4 {H. Syrett ed. 1977) [hereinafter cited as Hamicton
Parers). Accord Memorial of the Philadelphia Chamber of Commerce (1801), discussed in L. KersEr,
FEDERALISTS IN Dissent 150, 157 (Paperback ed. 1980). See also Hamilton, The Examination No. v,
reprinted in 25 HaMILTON Papgs, supra, at 476, 480. In subsequent congressional deliberations,
John Rutiedge forcefully argued, “{h]e must be a speculator indeed, and his purse must overflow,
who would buy your Western lands and city lots, if there be no independent tribunals where the
validity of your titles will be confirmed.” 11 ANNALS or Con. 759 (1802). See also L. Kerser, supra,
at 157. Over a hundred years later, Chief Justice Taft made the same point. See C. WRIGHT, THE
Law or FEpERAL Courrs § 23, at 136 (4th ed. 1983) (quoting Taft: “no single clement in our
governmental system has done so much to secure capital for . .. the West and South").

'*! This analysis is ably developed in Frank, supra note 95, at 22-28. In the Virginia and
Pennsylvania Ratification debates, James Madison, john Marshall, and James Wilson defended
diversity jurisdiction in terms of protecting interstate commerce from local prejudice. 3 Eruior's
DeBATES, supra note 70, 534-35, 538 (Madison); id. at 556 (Marshail); 2 JENSEN'S DocumenTARY
HisTory, supra note 25, ac 519 (Wilson). On the related issue of whether there actually was significant
intersectional prejudice in Judicial proceedings, compare Friendly, supra note 70, with Yntema &

defending the bill that he had helped to draft, he Justified the circuit courts’ diversity jurisdiction
on the grounds that “State Tribe keep up local Prejudices, etc.” See Paterson’s Speech, infra Appendix
B, line 105. The concluding “etc.” in Paterson’s Speech suggests that local prejudice was a familiar
and commonly understood problem.

2 Five hundred dollars was not a trivial amount in 1789, See supra notes 74-95 and accom-
panying text. Nevertheless, there were other interests involved. Se¢ Am. State Parers Misc. No,
189 (1805), in which a co gTessis I i plained that diversity litigation in federal courts
is comparatively inconvenient for local defendants because of the distance they must travel to the

1% See supra notes 91-95 and accompanying text.
14 See supra notes 11921 and accompanying text,
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“matters relative to the administration of justice under the authority of the United
States.”'% Randolph was not a member of the first Congress, but he had proposed the
Virginia plan at the Constitutional Convention'* and had followed the Senate’s judiciary
measure as it progressed through Congress."*” On December 31, 1790, a litdle over a
year after the Judiciary Act’s passage, Randolph submitted his Teport.1*® This contem-
porary report by the nation’s chief law enforcement officer provides additional evidence
regarding the original understanding of congressional power over the jurisdiction of the
federal courts.

In the first part of the report, Attorney General Randolph discussed some defects
in the existing Act. Among other things, he was dissatisfied with the Supreme Court's
appellate jurisdiction over cases from the state courts. Randolph recognized, “{t}hat the
avenue to the federal courts ought ... to be unobstructed.”® His solution was to
eliminate federal appellate review of state court judgments and provide a system of
pretrial removal.!¢ If the parties elected not to try a case in federal court, “to that
election {they] ought to adhere.”* There would be no subsequent appeal to the federal
judiciary. The second part of the report consisted of a proposed new judiciary act that
vested the lower federal courts with complete original jurisdiction keyed to the words of
the Constitution. 2 After making this broad grant of jurisdiction, the proposed legislation
placed a number of specific limitations upon the lower courts’ jurisdiction. 14 In addition,
the proposed Act made no provision for appeals of state court judgments.!** Thus,

155 2 ANNaLs oF Conc. 1719 (1790).

1% Although Randolph was an important delegate to the Convention, he refused to sign the
Constitution. Se¢ Letter from Edmund Randolph to the Speaker of the Virginia House of Delegates
(Oct. 10, 1787), reprinted in 3 FARRAND'S RECORDS, supra note 5, at 123-27 {giving his objections,
including, inter alia, a need for further “limiting and defining the judicial power”). Nevertheless,
he y supported ratification, and lained in the Virginia debates that Congress had a
broad authority to limit the Supreme Courts appellate jurisdiction. 3 Ercior’s DeBAaTES, supra note
70, at 572,

¥ See Leuer from James Madison w Edmund Randolph (April 12, 1789), reprinted in 12
MADISON PAPERS, supra note 79, at 7577 (1979); Letter from James Madison to Edmund Randolph
(June 17, 1789), reprinted in 12 MapIsON PaPERS, supra note 79, at 929-30; Letter from Edmund
Randolph to James Madison (June 30, 1789), reprinted in 12 MabisoN PAPERS, supra note 79, at
273-74.

138 AM. STATE Papegs, Misc. No. 17 (Dec. 81, 1790) [hereinafter cited as Randolph’s Report;
for convenience, the American State Papers’ pagination wilt be used]. Congress took no action on
the Report. See ]. GOEBEL, supra note 7, at 542.

199 Randolph’s Report, supra note 138, at 23.

140 Id. According to Randolph, removal would be accomplished by means of the common law
writ of certiorari. Randolph twice refers to “removal by certiorari before trial” and concludes by
recommending adoption of federal review “by certioran.” Id. In Fowler v. Lindsey, 3 U.S. (3 Dall)
411 (1799), parties seeking to remove a case from a circuit court to the Supreme Court for trial in
the Supreme Court resorted to a writ of certiorari.

141 Randolph’s Report, supra note 138, at 23.

M2 1d. at 26 (district courts); id. at 29 (circuit courts). The circuit courts’ removal jurisdiction
was keyed to their original jurisdiction. /4, at 31. A year and 2 half earlier, Randolph had recom-
mended 0 Madison that federal court jurisdiction should be established by enacting the words of
the Constitution. Letter from Edmund Randolph to James Madison (June 80, 1789}, reprinted in
MapisoN PAPERS, supra note 79, at 27374,

43 Randolph's Report, supra note 138, at 26-27 {district courts); id. at 29-80 (circuit courts).
The major limitations were amount in controversy, an Assignee Clause, and suits against the United
States or an individual state. /d. at 26-30.

4 An obscure provision in the proposed act provided, “The Supreme Court shall have power
to issue . . . writs of ¢ertiorari 10 the circuit and the State courts.” Jd. at 31, Throughout the report,
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Randolph recommended that some cases within the judicial power of the United States
could not be filed in federal court, could not be removed to a federal court, and could
not be appealed to a federal court.

In a note to the proposed statute, the Attorney General examined the constitu-
tionality of one of his proposed blanket limitations — the Jjurisdictional amount in
controversy.1 He proposed three separate constitutional bases for limiting the courts’
jurisdiction.™” His second analysis is readily recognizable as the now traditional argument
of plenary congressional power.

The Supreme Court, though inherent in the Constitution, was to receive the
first motion from Congress; the inferior courts must have slept forever
without the pleasure of Congress. Can the sphere of authority over value be
more enlarged?ie

If the original understanding was that the federal courts must be vested with a complete
Jurisdiction, how could Randolph plausibly have advanced the plenary power argument
to a Congress consisting of many of his former fellow delegates to the Convention?!4
Furthermore, Randolph expressly noted that his analysis was not limited to trivial
amounts. In view of Congress's power 1o elect not to establish federal courts in the first
instance, Randolph concluded, “Can the sphere of authority over value be more en-
larged?”

D. A Final Conundrum

The case of Wiscart v. D'Auchy'™ also casts light on the original understanding of
congressional power over the federal courts’ Jurisdiction. In Wiscart, the plaintiff in error
sought to challenge the federal circuit court's statement of facts, The Supreme Court
refused on the ground that Congress had not provided appellate jurisdiction to review
factual matters. Chief Justice Ellsworth delivered his opinion in broad, sweeping lan-
guage:

[Tlhe [Supreme Court’s] appellate jurisdiction is, likewise, qualified; inas-
much as it is given “with such exceptions, and under such regulations, as the
congress shall make.” Here, then, is the ground, and the only ground, on

however, Randolph consistently used the idea of certiorari to describe pretrial removal. See supra
note 140, Therefore, the issuance of writs of certiorari by the Supreme Court must be taken 1o refer
to cases within the Supreme Court’s original jurisdiction. See U.S. ConsT,, art. 111, § 2; Randolph’s
Report, supra note 138, at 30-31 (recognizing the Supreme Court’s original jurisdiction).

1% Randolph’s Report, supra note 138, at 34 n.(6).

16 1d. at 26 (district courts); id, at 29 (circuit courts), Randolph left the precise amount blank.

‘7 First, “(t]he Constitution has undertaken to describe only the kind of persons and things
which should have access to the federal courts, not to estimate the value in debate.” Randolph’s
Report, supra note 138, at 34 n.(6)1. Randolph’s final argument was that the Constitution should
not be construed to require the creation of expensive federal courts for the recovery of trifling
sums. 74. at 34 n.(6)3.

8 Id,

'*? Randolph and others have been accused of revisionism in the Virginia ratification debates.
See Clinvon, Mandatory View, supra note 1, at 806, 808—09. If Randolph's actions are viewed in
isolation, the charge is plausible. See supre note 136. Randolph’s analysis in his report to the Congress,
however, is consistent with the position that he took in the Virginia ratification debates, see supra
note 136, and also is consistent with the first Congress' enactment of the Judiciary Act.

'*03 U.S. (3 Dall.) 321 (1796).
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which we can sustain an appeal. If congress has provided no rule to regulate
our proceedings, we cannot exercise an appeilate jurisdiction; and if the rule
is provided, we cannot depart from it. The question, therefore, on the
constitutional point of an appellate jurisdiction, is simply, whether congress
has established any rule for regulating its exercises?'s!

The Chief Justice then interpreted the Judiciary Act as depriving the Court of jurisdic-
tion to review the circuit court’s statement of facts.1s? Justices Wilson and Paterson?®
disagreed with Ellsworth. Wilson construed the Judiciary Act to provide for review of
the facts, but he also noted, “[e]ven, indeed, if a positive restriction existed by law, it
would, in my judgment, be superseded by the superior authority of the constitutional
provision.”15

In deciding Wiscart, neither Ellsworth nor Wilson addressed the theory of mandatory
aggregate vesting. The theory would not have been pertinent because a federal -— rather
than a state — court had made the findings of fact sought to be reviewed. Nevertheless,
the tenor of Ellsworth’s opinion suggests that he had never heard of the theory. Ellsworth
used plenary language to describe congressional power over the Supreme Court’s ap-
pellate jurisdiction: an act of Congress “is the ground, and the only ground, on which
we can sustain an appeal.”'ss Wilson's argument that Congress could not restrict the
Court’s review of lower federal court judgments is quite inconsistent with the theory of
mandatory aggregate vesting.

Ellsworth’s opinion might be dismissed as sloppy writing,'%® but Wilson’s dictum
verges on the inexplicable. Wilson was in attendance at the Constitutional Convention
from almost the beginning to the very end.'” As a member of the Committee of Detail,
he personally drafted the essential outline of article IIL.\*® If the theory of mandatory
aggregate vesting was accepted constitutional coin among the Founders, Wilson surely
would have been aware of the doctrine. Yet his dictum in Wiscart casually rejected the
theory. Perhaps Wilson was being devious; perhaps his memory failed; but perhaps he
had never heard of the doctrine.!

1 1d, ar 327.

132 Sgr generally J. GOSBEL, supra note 7, at 699-702.

159 Paterson did not give an opinion in Wiscart, but during the very next term of Court, he
noted, “[tJhough I was silent on the occasion, I concurred in opinion with Judge Wilson upon the
second rule Jaid down in Wiscart v. D'Auchy.” Jennings v. The Brig Perseverance, 8 U.S. (3 Dall.)
336, 387 (1797). Paterson almost certainly was referring to the issue of statwutory construction rather
than Wilson’s dictum regarding congressional power. See infra note 154 and accompanying text.

134 Wiscart, 3 U.S. (3 Dall) at 325.

15 See supra note 151 and accompanying text.

136 The more likely explanation is that Elisworth’s choice of broad, sweeping language reflected
his understanding of congressional control over federal court jurisdiction. Accord Landholder V1,
supra note 28 {see supra notes 27-30 and accompanying text); Turner v. Bank of North America, 4
U.S. (4 Dall.) 8 (1799) (see supra notes 102-05 and accompanying text).

157 3 FARRAND’s RECORDS, supra note 5, at 590.

18 See supra note 123.

139 “Since Wilson sat on the Committee of Detail that was instrumental, as we have seen, in
formulating the judicial article, his views on the question of the constitutional authority of the
Congress to restrict the appellate jurisdiction of the Supreme Court cannot be lightly dismissed.”
Clinton, Mandatory View, supra note I, at 846 n.351.
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IV. CoNcLUDING ANALYSIS

In advancing such a subde thesis of mandatory jurisdiction, Professor Clinton nec-
essarily assumes the framers of the Constitution were subtle legal thinkers, and indeed
they were. Oliver Ellsworth, William Paterson, and James Wilson were not rude colonial
philosophers who dabbled in Locke and occasionally read Blackstone. They were expe-
rienced, sophisticated attorneys with substantial legal practices. Aggregate vesting would
empower Congress to neuter the federal judiciary by refusing to create lower courts and
restricting the Supreme Court’s appellate jurisdiction to legal issues. If the framers
sought meaningful constitutional protection for the federal courts’ Jjurisdiction, would
they have agreed to such a plan? This is not a hypothetical loophole. Senator Lee and
his confederates in the House attempted to enact such a scheme.’® Ellsworth and
Paterson were practical men who surely would have noticed this loophole in the Consti-
tution,!8! especially Paterson, who “[e}ver since the Adoption of the Const” [had] ...
considered federal Courts of subordinate Jurisd™ . . . as inevitable.” 162

The first Judiciary Act was drafted by federalists who presumably wanted to assure
a federal forum for disputes in which national interests were implicated, and this fed-
eralist plan by and large prevailed. Senators who, like Ellsworth and Patetson, desired
2 comparatively strong national government undoubtedly agreed that Congress exercised
its discretion wisely. In a few cases, however, the federalists were forced to c[)mpromise
and therefore agreed to significant limitations upon the courts' Jurisdiction. This easily
can be explained in terms of legislative discretion but is inexplicable in terms of consti-
tutional mandate,’s*

% See supra note 52 and accompanying text. See also Warren, New Light, supra note 34, at 66—
67, 125; J. GOEBEL, supra note 7, at 494, 504.

'%! During the Revolutionary War, Paterson forcefully argued for a pragmatic approach to the

law in New Jersey:
It is a grand fault of all the fine writers on government that they do not distinguish
between theory and practice. It is easy to build up an ingenious system or code of law
which shall appezr with singular beauty on paper, but which, however, will vanish the
instant we attempt o put it in use. We may sit in legislation, we may frame laws, we
may have all the wisdom, virtue and sagacity on earth ... yet fruitless will be the
enaction of laws, fruitless will be our utmost efforts, if such laws cannot be carried
into execution.
Paterson’s Address to a Conference (March 15, 1777), reprinted in 2 SomeRsET County Hist. Q. 1,
4 (1913).

Ellsworth also was a pragmatic attorney who believed in attention to detail. See Brown's
ELLSWORTH, supra note 10, at 26 n.1. Ses also Letter from William Vans Murray to John Quincy
Adams (Nov. 7, 1800), quoted in C. WARReN, Tie MAKING OF THE ConsTiTUTION 60 (1928),

i* Paterson’s Speech, infra Appendix B, lines 17-20. See supra note 55 and accompanying text.

' Apparently there is no record of any framer or participant in the ratification debates clearly
espousing the thesis of mandatory aggregate vesting. Hamilton’s Federalist Nos. 81 and 82 are
advanced as clearly but implicidy adopting the thesis. Se¢ Clinton, Mandatory View, supra note 1, at
832-37. In neither of these papers, however, did Hamilton purport to address Congress’ authority
over the federal courts’ jurisdiction. Since Hamilton did not present Federalist Nos. 81 and 82 as
his analysis of Congress’ authority over the federal courts’ jurisdiction, his arguments easily can be
read as a defense of a Constitutional scheme that authorizes but does not require 2 complete vesting
of the judicial power of the United States. Hamilton did discuss | gislati hority over jurisdiction
in the concluding paragraph of Federalist No. 80 and seems to have adopted a plenary power
analysis. Sec THE FEDERALIST No, 80, at 541 (A. Hamilton) (J. Cooke ed. 1961). See also Tz
FEDERALIST No. 81, at 552 (A. Hamilton) (J. Cooke ed. 1961).

Aside from Hamilton, the strange and obscure musings of one Alexander Contee Hanson are
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The limitations enacted by the first Congress cannot be dismissed as trivial and not
involving a federal “supremacy interest.” To reconcile these limitations with a theory of
mandatory vesting, one must assume that some of the heads of jurisdiction in the
Constitution are mandatory but others — most notably diversity and alienage jurisdiction
— are not. Article I1I does not suggest this hierarchy, nor has any historical evidence
been adduced to support such a constitutional doctrine. This notion of a federal su-
premacy interest shaping the Judiciary Act’s jurisdiction provisions is appealing and
probably accurate. But surely the supremacy interest was a prudential consideration
guiding Congresss exercise of discretion rather than a mandatory constitutional con-
straint upon congressional authority.

In the first Congress of the United States, fifty-four members had been delegates
to the Constitutional Convention or their state ratification conventions, and all but seven
had advocated ratification.’s* This same Congress immediately proceeded to place a
variety of significant limitations upon the jurisdiction of the federal courts. The Judiciary
Act was drafted by sophisticated lawyers who had been leading delegates at the Conven-
tion and who were 10 become Supreme Court justices. Does it really make sense that
William Paterson and Oliver Ellsworth's> did not understand the compromise that had
been struck in Philadelphia? If they were in the dark, so was James Wilson,'*s Edmund
Randolph'é” and James Madison!®® also appear to have assumed that Congress had
discretion to limit the federal courts’ aggregate jurisdiction. When John Marshall force-
fully argued for ratification in Virginia, we are told by Professor Clinton that he did not
understand the plan of the plroposed Constitution.'s® [s it plausible to assume that these

noted and rejected. Hanson thought article 111 mandated the creation of inferior courts. Clinton,
Mandatory View, supra note 1, at 822 0.270. In Congress, Senator Maclay and Representative Smith
erroneously suggested that lower federal courts were required by the Constitution. See supra note
70. This specious analysis was based upon the assumption that the Constitution precluded state
courts from trying cases within article 111, section 2. Thus Maclay and Smith rejected the mandatory
aggregate vesting thesis. Indeed, Smith raised the idea in response to a suggestion that state courts
could try federal cases with eventual review by the national Supreme Court. See 1 ANNALS oF CONG.
798 (]. Gales ed. 1789).

'% ENCYCLOPEDIA OF AMERICAN HisTory 145 (R. Morris 6th ed. 1982).

1% Professor Clinton attacks Ellsworth's opinion in Wiscart v. D'Auchy, see supra notes 150-59
and accompanying text, on the basis that Ellsworth left the Convention prior to the August 27,
1789, consideration of the judicial article. Clinton, Mandatory View, supra note 1, at 846, n.351.
Professor Clinton's implicit assumption is that Ellsworth never again discussed the work of the
Convention with any of the other delegates. Surely the more r ption is that intellj
and capable individuals interested in the proper governance of their country communicate with
their colleagues. See supra note 25. We know that Paterson did. /4.

16¢ See supra notes 82, 126. See also supra notes 153-59 and accompanying text,

167 See supra notes 135-49 and accompanying text.

'* Madison spoke in favor of the bill during the course of the House debate. 1 ANNALS OF
Cone. 812-13 (]. Gales ed. 1789). At the conclusion of the House debate, he gave the measure a
general endorsement and voted for it. Gazette of the United States, Sept. 19, 1789, at 3, col. 2.
Although Madison was not entirely pleased with the bill, his correspondence does not suggest that
he thought the measure was unconstitutional. See Letter from James Madison to Samuel Johnston
{July 31, 1789), reprinted in 12 MapisoN Papers, supra note 79, at 320-21; Letter from James
Madison to Edmund Pendleton (Sept. 14, 1789), repminted in 12 Manison Papers, supra note 79, at
402-08.

1% Clinton, Mandatory View, supra note 1, at 847-48 (“the uninformed views of Chief Justice
Marshali). See also id. at 778, 806, 80910, 845. Marshall thought Congress had broad legislative
discretion to limit the Supreme Court's jurisdiction, but he never suggested that any limitation
would require a corresponding expansion of the lower courts’ jurisdiction. See Durousseau v. United
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individuals did not understand the Constitution? Alternatively, one might argue that the
first Congress engaged in a vast conspiracy of silence. But the notion that the members
knew that the Judiciary Act was unconstitutional and nevertheless decided upon a course
of lawlessness to further expedient political interests is equally implausible.

The enactment of the Judiciary Act of 1789, the House and Senate debates, and
the papers of the participants simply cannot be reconciled with any historical thesis that
the Constitution requires the federal courts to be vested with the complete judicial power
of the United States as defined in article 111, section 2. The pertinent historical evidence
indicates that the framers understood the Constitution to grant Congress extensive
legislative discretion over the jurisdiction of the federal courts.!” As a matter of consti-
tutional policy, some degree of discretion to adjust the courts' jurisdiction is essendal in
order to fashion a workable system. History — with perhaps a few notable exceptions
~— has vindicated the framers’ faith in the legistative branch.

States, 10 U.S. (6 Cranch) 307, 313-15, 318 (1810); United States v. More, 7 U.S. (3 Cranch) 159,
172-73 (1805). See also Marshall, A Friend of the Constitution 111, Teprinted in, JOHN MARSHALL'S DEFENSE
oF McCuLLocH v. MARYLAND 173 (G. Gunther ed. 1969). Paterson was present when the More case
was decided and apparently concurred in the Chief Justice’s opinion. 7 U.S. (3 Cranch) at 159 n.a.

In Clarke v. Bazadone, 5 U.S. (1 Cranch) 212 (1803), the Marshall Court considered an appeal
from the Northwest Territory General Court. See generally Wunder, Constitutional Oversight: Clarke
. Buazadone and the Territorial Supreme Court as the Court of Last Resort, in 4 THE Oub NORTHWEST 259
(1978). In a brief per curiam decision, the Court dismissed the appeal on the ground that Congress
had failed to authorize appeals from the territory courts to the Supreme Court. 5 U.S. (I Cranch)
at 214. Since the territory courts were not article 111 courts, the Clarke. decision is a sweeping
rejection of the theory of aggregate vesting. The district and circuit courts could not try civil actions
against residents of the Northwest Territory. Judiciary Act, supra note 9, § 11. Therefore, Congress
completely failed to vest the judicial power of the United States in respect to these cases,

'70 This note has addressed constitutional theories requiring the complete vesting of the judicial
power of the United States. Although the Judiciary Act is inconsistent with these theories, it does

Other constitutional theories have been advanced to limit congressional power without mandating

a complete vesting of the judicial power. See generally Gunther, Guide, supra note 1. These other
theories have not been addressed in this note.
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APPENDIX A

Paterson’s Notes of the Initial Senate Debates
and His Preliminary Draft of a Speech.

This document is a handwritten copy of William Paterson’s initial notes written
during the first day of the closed Senate consideration of the proposed Judiciary Act.
The copy was made during the nineteenth century and now is in the New York Public
Library's Bancroft Collection.!” The original notes were written on four pages, and the
Bancroft transcript introduces the beginning of each original page with a bracketed
lower case letter. The length and narrowness of each page of the Bancroft transcript
indicates that the original notes were written two columns to a page.!”

The document consists of three implicit sections. The first section comprises lines
1-23 and apparently contains Paterson’s notes of the arguments advanced by Senators
Lee and Grayson in support of their proposed amendment to restrict the inferior federal
courts’ original jurisdiction to Admiralty cases.” The second section comprises lines 24—
142. This is a preliminary draft of or notes for the speech that Paterson delivered the
next day in opposition to the proposed amendment.!” The final section begins with line
143, These are either Paterson’s random ideas that he decided not to incorporate in the
final draft of his speech or his notes of points made by other Senators during the initial
debates.

The Initial Notes in this Appendix A almost certainly were written on June 22,
1789, the first day of the Senate debates. We know that on that day Senator Lee submitted
an amendment to confine the lower courts’ jurisdiction to admiralty and maritime
matters.'” Professor Goebel notes that Lee was charged with proposing this amendment
to the Act because the Virginia Convention that previously had ratified the Constitution
proposed such a limit on the inferior courts.’”® Consistent with this idea, Paterson’s notes
begin, “The amendm! proposed by the Convention of Virginia.” Senator Maclay noted
in his diary that “Mr. Lee brought forward a motion nearly in the words of the Virginia
Amendment.""” Senator Lee’s amendment was debated on June 22 and again on June
23 when it was rejected.!” Paterson's final draft of his speech based upon the preliminary
draft in the second section of the notes twice refers to Senate debate that had taken
place “yesterday.”'”® Thus the subject matter of the notes and the fact that the matter
under discussion spanned two days indicates that they cover the Senate’s consideration
of Senator Lee’s June 22 amendment.

George Bancroft thought, and Professor Goebel uncritically adopted Bancroft's
assumption,'®® that these notes are “Notes apparently of the debate in the Senate of 8.

171 300 Bancroft Collection 367-83 (available from Rare Books and Manuscripts Division, the
New York Public Library, Astor, Lenox and Tilden Foundation).

17 This is the format that Paterson used in his subsequent notes of the Senate debates. See
Paterson’s Notes, infra Appendix C.

173 See supra notes 52-53 and accompanying text.

17 Paterson’s Speech is reprinted infra, Appendix B. A comparison of the initial notes in
Appendix A with the final draft in Appendix B clearly demonstrates the relationship between the
two documents,

174 See supra note 52 and accompanying text.

176 ]. GOEBEL, supra note 7, at 494 n.105.

177 MacLAY’s DIARY, supra note 36, at 83.

178 See supra notes 52—-61 and accompanying text.

7% Paterson’s Speech, infra Appendix B, lines 8, 22.

180 |. GOEBEL, supra note 7, at 494 n.105.
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September 1789.”%%! On that date the Senate was considering the proposed Bill of
Rights,’®2 and a motion was made and rejected to limit inferior courts to Admiralty
jurisdiction.'ss The Bancroft thesis is implausible because we know that Paterson’s notes
cover a proposal that was the subject of two consecutive days of Senate debate, The
September 8 motion was made and rejected on the same day.1 Furthermore, Paterson’s
speech clearly indicates that he was defending the proposed bill — not the Gonstitution.
If the constitutional existence of the inferior courts had been in jeopardy, Paterson
surely would have defended the wisdom of Article 111 at some point during his detailed
speech. He did not.'% In contrast to Bancroft’s thesis, Paterson’s notes neatly fit the
Senate’s June 22-23 consideration of the proposed Judiciary Act.

Paterson’s Initial Notes of the Senate debates and his preliminary draft of a Speech
follow:

fa]

{Notes apparently of the debate in the Senate of 8. September 1789. See A Hist. of
Cong. during first term of Washington’s Administration. pp- 164, 166. from original in
handwriting of W™ Paterson in the possession of W™ Paterson of Perth Amboy, New
Jersey]

[In support of Senator Lee’s motion]

1 The amendm! proposed by the

2. Convention of Virginia — that there shall
3. be no subordinate federal Courts ex-

4, cept Admiralty.

5. 1. A Stigma upon State Courts; that
6. they will not do what is right— Etc.

7. 2. There may be an Appeal from
8. the State Courts to the federal—

9. 3. Circuit-Courts cannot pervade
10. so extensive a Country, as this, The

11. Idea taken from the Mother-Country—
12. How then as to appeals—

13. England- Scotland~

14. Nisi Prius Courts.

15. Mass of people if corrupt

16. no Laws can effect—

17. They operate on the same Objects—
18. 2 Supreme Legislatures,

19. omnipotent—

20. Ne Proof that the Debt is

21. due-

'8 See Bancroft’s bracketed introductory comments to the initial notes.

152 DEPAUW'S SENATE JOURNAL, supra note 35, at 160—64.

188 Id. at 163-64.

% 1d. The Senate Journal's coverage of the Senate’s action on the Bill of Rights is uncharac-
teristically detailed. The Senate's actions are reported article by ariicle and the precise wording of
proposed amendments are included. There is no indication that the Senate considered the inferior
courts’ jurisdiction on either the day before or the day after.

1% S¢e Paterson's Speech, infra Appendix B.
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22 No Time to study—
23. Abolition of State Legi—
[Paterson’s preliminary draft of his speech)
24. Objects different—
25. Self-Preservation— As to Crimes—~
26. as to Revenue— Judges annually appointed- Sheriffs— reg’.
27. Why Admiralty Juris®®
28. When & how are the Facts to be
29. tried—
30. How as to Appeals—
31. Bring Law Home—meet every
32. Citizen in his own State— not drag
33. him 800 miles upon an appeal—
34. The silent operation of Law— or by Force—
35. An appeal from Scotland to England—
36. No appeal in criminal Cases— Sup.
37. Court cannot go into each State~
38. The Necessity— Utility— Policy of
{b}
39. federal Courts— they grow out of the
40. Nature of the Thing—
41, A number of Republics confederated.
42. Why call upon other Tribunals—
43. Clashing of Jurisd’— will destroy
44. their Respectability—
45. Uniformity of Decision.
46. A Beauty-if the Bill presents—
47. I consider federal Courts as in—
48, evitable— the Necessity.
49, Who are we—
50. United we have a Head— separated
51. we have a Head, each operating upon
52, different Objects—
53, When we act in Union—
54. The States in their federal Capacity have
55. an Ex— have a Leg— and who shall
56. adjudicate- Judges chosen by the Union—~
57. no— Judges &c. They legislate upon dif-
58, ferent objects, their [sic] should be other Judges
59. to decide upon them- It grows up out
60. of the very Nature of the Thing.
61. The State Tribunals consist, &c.
62, The Union has no Vote in their Election,
63. &e.
64. Consider how appointed— some
65. annually, &c.
66. Their Salary— how paid—
67. They become your Judges— fixed upon
68. you during good Behaviour— entitled to
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a permanent Salary— and therefore
if the State refuses to elect them the year
following, the Union will be saddled
with the Expense of 3 or 4 Judges in a
State instead of one— Or if your Judges
no longer than they are State Judges
then you make them entirely dependent
upon the State. Is this an eligible
Situation—
Ap. of casting a Stigma, &c. fear
their Virtue—

‘We have as men individually our
Interests, &c. So as to States—
Shall we suffer Men so situated to

e

mingle in our federal Adm’-
Their Interests—

1. Different objects— therefore
different Tribunals—

2. Situation of the State Judicatures—

Again— Consider over what the
Dist. Court is to exercise Jurisd”.

1.Adm! 2. Crimes of a certain
Grade. 3. Revenue—

The first conceded.

2. as to Crimes — an axiom, that
every Coun! ought to have within itself
& to retain in its own Hands the Powers
of self preservation.

Offenses will arise, &c.— your Existence
depends upon their Punishment if com-
mitted, will you put it in the Power

of 8.]. to decide upon them— &c- you
put your Life in their Hands- you
present with a Sword to destroy yourself—

No Appeal.

3. Revenue- Do not give up
the Power of collecting your own Revenue—
you will collect Nothing— The State
Officers will feel it their Interest to con-
sult the Temper of the People of the
State in which they live rather than
that of the Union—

4. Become one People. We must
have Tribunals of our own pervading
every State, operating upon every Object
of a national kind.

Hence Uniformity of Decision—
Hence we shall approximate to

[Vol. 26:1101
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17,
118.
119.
120.
121,
122,
123,
124,

125.
126.
127.
128.
129,
130.
131
132.
133,
134.
135,
136.
187.
138.
139.
140.
141.
142.

143.
144.
145,
146.
147.

148.
149.
150,

151,
152,
153,
154.

155.
156,
157.

158.
159.
160.

each other gradually—
Hence we shall be assimilated in
Manner, in Laws, in Customs~
Local Prejudices will be removed—
State Passionis & Views will be done
away— the Mind expands— it will
embrace the Union; we shall think
and feel, & act as one People—

[d.]

Circ! Courts— Mistaken Notions of
them~ Not in the Nature of Nisi Prius.
Courts of Orig! Jurisd”- you carry Law
to their Homes, to their very Doors—
meets every Citizen in his own State—

Not many appeals— if q° intricate,
adj? till next Term & take the Opinion
of the Judges. Appeals from the State
Tribunals— monstrous— you make
them expensive & oppressive.

Cir! Courts cannot pervade the
Country— too extensive. Silent operation
of Laws.

The Laws should be more wisely
framed- judiciously expounded, &
vigorously executed in Republics
than in Monarchies.

England- Scotland—

[Miscellaneous notes]

Two omnipotent Bodies—
Aversion of People to
strange Judicatures—
Pope’s authority; &
King's.

England, Scotland—
An appeal from Scotland
to England—

Some Courts are appointed
by the People— limited

by Age-some during
Pleasure—

Cannot compel them
1o act—or to become
our officers—

How as to Jayls— what
Power over Sheriffs-
Gov. of Laws,

1131
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When a Crime is created,
who shall have Jurisd? of it—
you must enlarge the Jurisd”
of a State Court.
The Const” points out a
Number of Articles, which the federal
Courts must take up.
The objects are not different—
they legislate upon Persons and Things—
Corporations shew the actual
Existence of distinct Jurisd™
The Const” has made the Judges
of the several States the Judges of the
Union; because they have taken an
Oath 10 observe the Const®
This proves too much—
Instance the State Legislatures.
The Qath is in Nature of an
Oath of Allegiance, and not an
Oath of Office—

[Vol. 26:1101
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APPENDIX B
Paterson’s Speech

This speech was written for the Senate debates on June 23, 1789 in opposition to
Senator Lee’s motion to restrict the jurisdiction of the inferior courts.!# The speech was
written front and back on a single folded sheet of paper about twice legal size. The
original manuscript is in the Rutgers University Library at New Brunswick.187

The speech follows:

The Proposition now before the House has
undergone a very able Discussion. It involves
3, Questions of Magnitude. and no Doubt will receive
4 the most dispassionate Investigation. What objects
5. shall the Jurisd® of your Dist. Court embrace. What
6. Q of power shall be attached to it. This is the
7
8
9.

N o=

Q" & it is proper to consider it with a critical
Eye. Gen? Yesterday took a large Field. they
viewed the whole System. they took it in

10. Connection. this perhaps was right. A Beauty

11. frequently results from a View of the Whole which is
12 lost when garbled, or taken by Piecemeal. If the

13. Bill presents a System properly founded, the more
14. thoroughly it is examined the brighter it will

15. appear; it will please. if bad, if radically

16. defective, the sooner it tumbles to the Ground the
17. better. Ever since the Adoption of the Const? 1

18. have considered federal Gourts of subordinate R
19. Jurisd” and detached from state Tribunals as

20, inevitable.

20a. The Necessity, the Utility, the Policy

21. of them strikes my Mind in the most forcible Manner.
22. The arguments made use of Yesterday might carry
23, Conviction. Who are we. how compounded. of what
24, Materials do we consist. We are a Combination of
25, Republics. 2 Number of free States confederated

26. together, & forming a Social League. United we have
27. a Head. separately we have a Head. each operating
28. upon different Objects. When we act as a Union we
29. move in one Sphere when we act in our individual
30. Capacity we move in another. Totally different &

3L altogether detached from each other. God grant they
32. may remain so. Contemplate the states in their

33. federal Capacity. They have an Executive, They

34, have a Legislature consisting of two Houses to frame
35. Laws for the Weal and Salvation of the Union. and
36. who are to adjudicate upon these Laws. Judges

37. chosen by the Union. No. A new Era indeed. Judges

1% See Paterson’s Initial Notes, supra Appendix A, notes 174-79 and accompanying text.
'*7 Paterson Papers, file 4, Rutgers University Library. The New York Public Library's Bancroft
Collection has a transcript of the speech. 300 Bancroft Collection 387-97
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chosen by the respective States; in whose election
the Union has no Voice and over whom they have
little or no Control. This is a Solecism in

Politics. A Novelty in Gov'. The State Tribunals
consist of Judges elected by the States in their
separate Capacity to decide upon State Laws and
State Objects. They are not elected to decide upon
National Objects or Laws except as they may come in
incidentally in a Cause. The Union has no Vote in
their Election, no Voice in their Appointment, They
are Strangers, Creatures of the State. dependent
upon the State for their Subsistence.

Consider how appointed. In some states
annually. in some States for a Term of Years. in
some during good Behavior. In most they depend for
their Salary upon the Leg® from Year to Year. It is
redudible to this Dilemma. either they become your
Judges & so forced upon you during good Behavior &
entitled to a permanent Salary, and therefore if the
State refuses to choose them the Year following, the
Union will be saddied with the Expense of both of
them in a State because they are they have become
your Judges. or if your Judges no longer than they
are state Judges Then you make entirely dependent
upon the State. Is this an eligible Situation.

Lt is said that it has the Ap. of casting a

Stigma upon State Courts; that you fear their
Virtue. that they will not do what is right. I do
think it should be viewed in that Light. Itisa
proper Precaution ag! dependent Men.

However 1 may value a Man, yet if he be dependent
upon another, I should not like to submit to his
Decision a Dispute in which that other is concerned.
‘We have as Men individually our Interests,
Connections and Ambitions. so as to States, Shall
we suffer them so situated to mingle in the federal
Adm? for their Interests. Virtue. Vice,

1. Different Objects. Different The Objects. 1. Admi.

Judicatures 2. Crimes of a certain Grade.
2. Situation of the state Tribunals 3. Revenue.

The first conceded. but why. cannot the State
Tribunals decide upon Mari Causes subject to an
Appeal as well as upon others.

2. As to Crimes. It is an Axiom. That every Coun?
ought to retain in its own Hands the means of
Self-Preservation. If Offences be committed ag: the
Union, will you put it in the Power of state Judges
to decide thereupon. to acquit or to condemn, I
hope not. You put your Life in their Hands. You
present them with a Sword to destroy yourself.
Suppose New Jersy was to make such a Req! of

Za—
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90. Virginia.

9L No appeal.

92. 3. As to the Revenue. do not give up the

93, Power of collecting your own Revenues. How is to be
94. done. You will collect Nothing. The state Officers

95, will feel it their Interest to consult the Temper of

96. the People of the State in which they live rather

97. than of the Union.

98. There must therefore be Dis! Judges of

99. more extent of Jurisd” than maritime Causes.

100. 4. To become one People. We must have one

101, common national Tribunal. Hence Uniformity of

102. Decision. hence a band of Union. we shall

103, approximate to each other gradually. be assimilated
104. in Manners, in Laws, in Customs.

105. Circuit Courts State Trib$ keep up local Prejudices, etc.
106. Mistaken Notions of them. Not in the Nature of Nisi Prius.
107. They are Courts of original Jurisd® You carry Law
108. to their Homes. Courts to their Doors. meet every
109. Citizen in his own State. not many appeals. if Q7 is
116. intricate, ad! till next Term & take the Op' of the
111 Judges

112, Appeals from the State Tribunals. Monstrous. you will
113, make it expensive and oppressive.

114, Circuit Courts cannot prevade a Country so extensive as this.

115. Silent Operation of Laws. The Laws should be more wisely
116, framed, judiciously expounded, and promptly executed

117. in Republics than in Monarchies.

118. England. Scotland.

1135
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Paterson’s Notes

[Vol. 26:1101

These notes were written front and back on two roughly legal sized sheets of paper.
The original manuscript is in the Rutgers University Library at New Brunswick.'s® A
comparison of the notes with Maclay’s Diary'® indicates that they are notes of the Senate
debates taken from June 23, 1789 through June 30, 1789. The following seven points
appear in exactly the same order in both sources:

MACLAY’S DIARY

PATERSON’S NOTES

1. June 23: Maclay notes the
following speech that he gave
that day — “If the bill stood

in its present form and the
Circuit Courts were continued,
six [Supreme Court] judges
appeared to be too few. If the
Circuit Courts were struck out,
they were too many.”

2. June 23: A continuation of

Maclay’s speech, “The mass of
causes would remain with the

State judges.”

3. June 24: “The first debate
that arose was whether there
should be Circuit Courts, or
courts of nisi prius.”

4. June 29: “We got on to the
clause where a defendant was
required, on oath, to disclose

his or her knowledge in the
cause, etc.” (emphasis original)

5. June 29: “Elisworth moved

an amendment that the plaintiff,
too, should swear at the request
of the defendant.”

6. June 30: “Up rose Ellsworth
and threw the common law back
all the way to the wager of

law.”

“Too few, if Circuit Courts.
too great, if no Circuit
Courts.”

“The State Courts will take up
the great Mass of Business.”

[roughly a page of the notes
are devoted to the relative
merits of Circuit Courts
and nisi prius courts]

“May compell a Man to disclose
onoath....”

“Motion, that Clause be amended
by swearing the PItf.”

“The Law. Wager.”

1% Paterson Papers, file 4, Rutgers University Library. The New York Public Library’s Bancroft
Collection includes a transcript of the notes. 300 Bancroft Collection 495-511.

199 See supra note 36.
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7. June 30: “Strong went back to 7. “Trial by Battle.”
the ancient trial by battle.”

1187

In particular, note the similarity of phrasing between Maclay's Diary and Paterson's
Notes in numbers 1 and 2. Finally, Ellsworth's motion in number 5 seems conclusive.
The Notes follow:

[Begin first page of manuscript notes. Supreme Court debate of June 23.1%]

i B st o

The Number of Judges not
Sufficient. Life, Liberty, and
Property. House of Lords in England.
Sessions in Scotland 13 or 15.

No Appeal from them.

— Too few, if Circuit Courts. too
great, if no Circuit Courts.

— The Powers of the 8. Court are
great. they are to check the
Excess of Legislation.

The State courts will take
up the great Mass of Business.

Difficult to get Judges enough

Numbers no Security ag: Corruption.

[Circuit Courts debate of June 24 through June 27.191]

Saving of Expenses in Nist Prius
Courts. as to W! [witnesses?]
Arguments more Solemn when
at Bar.
Difficult for parties to attend
at the Sup. Court,
Extent of the Country. Great
Labour & Expenses.
Counsel. two sets of them.
New Trials,
Gaol Delivery. Jury of
Assizes to ascertain the
Fact.
Equity Cases should be
referred to Chy. they should
not be blended. L¢ Mansfield.
Equitizing. keep them
distinct.

Hab. Corpus & Sovereignty

1% S¢e MACLAY'S DIARY, supra note 36, at 85.

' A general reading of Maclay's Diary indicates that the Senate considered the bill section by
section, beginning with the the first section. The notes in lines 15-82 partially cover the period
between June 28 when the nisi prius debate began and June 29 when the procedure debate began.
MacLay’s Diary, supra note 36, at 86, 89-91. Congress was not in session on June 28, a Sunday.



1138

34.
35.
36.
37.
38.
39.
40.
41,
42.
43,
44.

46.
47.
48.
49.
50.

132

BOSTON COLLEGE LAW REVIEW

of the State.

Germany like America.

Russians & Peter the Great.

People in Extremity bold,

interprising, etc not cringing

and courting Offices as about

the Court. Must have

Nisi Prius Courts, & not Circuits.
Must trust a great Deal

to State courts.

Advantages of Nisi Prius

1. Uniformity of Decision.

2. Maturity of Judgment.

Comm? swift, easy, and direct

None. except as to a new trial.

Excon. [Ex continenti?} Affidavits.
cases.

[Begin second page of manuscript notes.]

Nisi Prius

Why should not the
Jurisd? of the Dist: Court be
complete & extend to all
Cases at Law and in Equity,
with an Appeal, limiting
the same.

1f a small Sum, it
may involve a Question of Law
of great Importance, and
should be liable to be removed.
Hambden, his 2 Cause of 20 s/.
— Sum of 500 D! small enough.
General Intercourse.
No Complaint as to the Adm?
of Justice. 2 Sheriffs.
Def® but how as to the Pltf.
Concurrent Jurisd™.
Pervade the Union.
More Satisf” to the Parties.
The Farmers in the New England
States not worth mote than
1,000 D" on an Average.
Money. Merchandize. Land
bought and sold.

Suppose 2 District Courts in
a large Dist.
Where Titles are held under
different States, each State
will endeavor to protect its
own Grant. they should be
tried in the federal Court.

{Vol. 26:1101
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85.
86.
87.
88.
89,
90.
91.

93.
95,

97.
98.

100.
101.
102.

103.
104.
105.
106.
107.
108.
109,
110
111
112
113,
114
115,
116,
117,
118.
119,
120.

121,
122,

{Begin June 29 debate over procedure in the lower courts.!%2]

May compel a Man to
disclose on Qath in one Side of
the Court & not on the other.
Strange.

No Ground for the Distinction
More within the Reach of
Juries. Juries can judge

of Evidence.

uncertain. Too common.
better a particular Mischief
than a general Inconvenience
Judges cannot infer a

Fact from a Fact.

A Witness may testify

ag' his Interest.

May in Com. Law Courts
admit a Party’s Qath by
Consent

Cannot compell a man to disclose
a Fraud. A Factor

[Begin third page of manuscript notes.]

Here the Court possesses the same
Jurisd? both Law and Equity.
Cheaper swearing in one
Court than the other.
An interested Person may
swear in his own Behalf.
Less Delay, & Less Expense in
taking the Evidence at Com. Law,
than in Equity.
Equity has swallowed up
the Com. Law Courts.
In Delaware they have
double Jurisd™ much Confusion.
House of Lords take up Appeals
from Equity.
Motion, that Clause be
amended by swearing the
Plef.

[Procedure debate continues on June 30.19%]

1. The same Judges here exercise
both. This perhaps an Imperf”
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192 See id. at 89-91.
!9 Sec id. at 91~92. Lines 121-44 appear as a seperate column on the third page of the
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123. impracticable. 167.

124, 2. Eq. has swallowed up the 168.
125. Com. Law. overleaped her 169.
126. Bounds. How as to the Com. 170.
127.  Law Courts. Too straightlaced. i;;

128, 3. Whether viva voce Testimony
129, preferable to written. not

130.  the Question. No Interro!

131 No Ex"” before the Judge or Ex"
132.  The Answer. Too sh.

133. 4. Why not swear in one

134. court as well as in the other.

135, Cheaper in one than the

136.  other. Make Oaths cheap.

137. An interested Person may

138. swear at Com. Law.

139.  Both Pltf and Def! ought

140. to swear.

141. Novel Idea. —is —

142. The Remedy is not reciprocal

143. at Com. Law. it should be
144. mutual. both swear.

[Begin fourth page of manuscript notes.}

145. Mode of Proof the same in

146. the Bill in both Courts.

147, Provide for Mortgages; and then
148.  Equity will have nothing to do.

149 ‘Why have not the Com. Law Courts
150. in England this Power. Parliament
1561.  sits frequently. it is improper.

152. If the Judges thought with Blackstone,
153. a Bill would have been brought
154. forward.

155. A Witness interested may be
156. sworn.

157. The Parties by Mutual

158. Consent may swear.

159. The Law. Wager. simple

160. Contract Debt. but not
161. tried by a Jury.
162. Aw Auditors. the Parties

163. there swear before the Auditors.
164. Lord Mansfield’s Decisions generally
165. followed.

166. Trial by Battle

manuscript, and may be part of the June 29 debate that led to Ellsworth’s motion (see MACLAY'S
Diary, supre note 36, at 91), in lines 118-20.
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September 1985] FIRST CONGRESS'S UNDERSTANDING

167.
168.
169.
170.
171
172,

It will narrow the Court of
Equity.
To try the Credibility of
W: To try a Question of Law.
Very tedious. very expensive
and then an Arb? advised.

1141
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PREPARED STATEMENT OF THE HONORABLE SPENCER BACHUS, A REPRESENTATIVE IN
CONGRESS FROM THE STATE OF ALABAMA

Thank you Chairman Cabot for holding this very important hearing today on
“Limiting Federal Court Jurisdiction to Protect Marriage for the States.” I would
also like to thank the witnesses for giving their time to be here today. You should
know that this is an issue that is personally important to me, as well as many of
my constituents.

The circumstances that we find ourselves in are occasioned by an increasingly in-
trusive and tyrannical judiciary, who through recent court decisions are redefining
for all Americans the institution of marriage. These decisions demonstrate a judici-
ary out of touch with the intent of the Framers as well as the moral norms of soci-
ety.

I believe that marriage is a sacred commitment between a man and a woman and
that it is this commitment that is the foundation of all families. Children deserve
to be raised and nurtured by parents who are spiritually devoted to one another.
Recognizing that past government studies indicate that giving same-sex couples the
same benefits as married heterosexual couples could cost the federal Treasury bil-
lions of dollars, it is important that we remember that the consequences of legally
recognizing same-sex marriage extend beyond healthcare, insurance, pensions, and
taxes. These consequences include: discouraging the rearing of children in two-par-
ent biological families, the creation of fatherless or motherless families by design
and the further erosion of an institution that has proved to be a crucial social sta-
bilizer. The fact that these consequences may fall upon some of the most vulnerable
members of society—our children—makes it incumbent upon us to act to preserve
the institution of marriage which is dedicated to protecting them.

Congress, as an elected body of the people, has a duty to defend marriage against
assaults by the judiciary. I will continue to work with my colleagues to prevent ac-
tivist judges from standing our Constitution on its head.

PREPARED STATEMENT OF THE HONORABLE STEVE KING, A REPRESENTATIVE IN
CONGRESS FROM THE STATE OF IowaA

Thank you, Mr. Chairman, for holding this hearing today. It has become increas-
ingly clear in recent times that our federal judiciary no longer sees a line between
itself and the legislature. From the Supreme Court’s decision in Lawrence v. Texas
to the Partial Birth Abortion Ban decision in San Francisco, the courts are proving
to us that they are sitting as super-legislatures, and challenging us to do something
about it.

Our Founders created a system of checks and balances, in which each branch
would keep the others in line and, in turn, be kept in line by the others. Thomas
Jefferson discussed these checks and balances as they relate to the judiciary. In es-
sence, he stated that, if the judiciary is always given the final say on constitutional
issues, there is no one to check that power. This is why it is so important for the
535 Members of Congress, elected by the people, to reassert our power and perform
our constitutional duties.

Whenever jurisdiction limitation is discussed, the argument that the judiciary is
the final arbiter of the Constitution is sure to arise. It is time for this Congress to
ask who gave the courts this right? The answer is the Supreme Court itself, in
Marbury v. Madison. Over the last 200 years, however, the judiciary has continued
to seize legislative powers, and the legislature has done little to stop that confisca-
tion. I think the words of Thomas Jefferson sum this up best: “Our judges are as
honest as other men and not more so. . . . [T]heir power [is] the more dangerous
as they are in office for life and not responsible, as the other functionaries are, to
the elective control.” In other words, there is no reason to believe that the judiciary
can be trusted more to ensure that our laws reflect our Constitution than the legis-
lature. It is very likely that the status of the federal judiciary as unelected officials
might allow judges to interject more of their personal beliefs into their decisions.

The role of the Supreme Court is to determine whether laws are consistent with
the Constitution of the United States. Legislators and the people who elect them
get to decide if laws are unwise or unpopular, not judges and justices. It is our duty,
on behalf of the American people, to rein in the federal judiciary and prevent them
from usurping the role of elected legislatures. Thank you, Mr. Chairman.
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PREPARED STATEMENT OF THE HONORABLE JOHN CONYERS, JR., A REPRESENTATIVE
IN CONGRESS FROM THE STATE OF MICHIGAN, AND RANKING MEMBER, COMMITTEE
ON THE JUDICIARY

I should thank my Republican colleagues for one thing; for the first time, I truly
understand the phrase “beating a dead horse.” This is the fourth of five hearings
on whether we should pass an amendment enshrining discrimination into the Con-
stitution. All we have heard in this tedium is that right-wing conservatives really,
really want a discriminatory amendment in the Constitution.

The fact is, though, that such an amendment does not have the two-thirds support
it needs to pass in Congress. That begs the question of why we are even discussing
it. To most Americans, the answer is clear: the Republican leadership wants to score
political points with its right-wing base in an election year.

The point of this particular hearing is for Republicans to reiterate their opinion
that federal judges do not share the values of mainstream Americans and thus
should not hear cases involving same sex marriage. I think the word “reiterate” is
important because whenever a federal court issues a ruling that conflicts with their
conservative leanings, the Republicans try to strip federal courts from hearing simi-
lar cases. They did not like the Ten Commandments or Pledge of Allegiance deci-
sions, so they introduced numerous bills to prevent federal courts from hearing
cases on those two declarations. They also severely limited the ability of federal
courts to issue writs of habeas corpus for state convictions.

What is confusing is that Republicans strongly favor federal court jurisdiction in
other instances. Last year, they made it a federal offense for a doctor to comply with
a woman’s right to choose. In the 1980’s, the Republicans clogged up federal courts
with new drug prosecutions that were normally handled at the state level. For at
least a decade, they have been trying to move all tort cases from state to federal
courts.

Finally, but for the highest federal court in the land overruling a state court and
the will of the people, George W. Bush would not be the current occupant of the
White House. I do not hear my conservative colleagues complaining about that in-
stance of federal court overreaching.

My careful analysis of this matter shows that Republicans favor federal court ju-
risdiction when state courts and juries issue rulings that conservatives do not like.
These areas generally include crime, torts, and presidential elections in which the
Democratic candidate has won.
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THREE LETTERS SUBMITTED BY THE THE HONORABLE JOHN N. HOSTETTLER, A
REPRESENTATIVE IN CONGRESS FROM THE STATE OF INDIANA

Religious Freevom Coalition
ington, BC 20002
543-8447

June 18, 2004

The Honorable John Hostettler
United States House of Representatives
Washington, DC 20515

Dear Congressman Hostettler:

I commend you for offering the Marriage Protection Act because it protects the traditional
family unit which is the basis of any society, and at the same time it protects the right of states
under the Tenth Amendment and by long tradition, to decide for themselves matters such as
marriage law.

The travesty of same sex “marriage” that began in Massachusetts, not by the will of the people
but by the decree of a handful of arrogant activist judges, should not be forced on the rest of the
states. The people of Massachusetts may in time prevail against their overbearing Supreme
Court, but the process of reversal will take time, and with each passing day more homosexual
“marriages” are performed. It is only a matter of time until an activist federal judge, or even the
Supreme Court, tries to force other states to recognize these “marriages.”

Every poll shows that legalization of same sex marriage is unwanted by a large majority of
American citizens, but even opponents may not fully realize the potential for harm if either civil
unions or marriages for homosexuals become the law of the land. There will be an endless
barrage of legal assaults against pastors and others who dare to speak out or even to quote verses
of Scripture which condemn homosexuality. Children in the public schools will be subjected to
“how to” homosexual education and indoctrination, and any teachers who object will likely face
lawsuits and loss of employment.

For the sake of our country and future generations, I hope the Congress will stand in defense of
the American people against activist judges and will exercise their Constitutional right, even
obligation, to put restraints on the judiciary.

Yours sincerely,

NI
W e

William J. Murray
Chairman

National Headquarters: 906 Lafayette Blvd., Fredericksburg, VA 22401
(540) 376-4200 Fax (340) 370-4335 Internct weww.rlenetorg
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April 26, 2004

The Honorable John Hostettler
U.S. House of Representatives
1214 Longworth FOB
Washington, DC 20515

FAX: 5-3284

Dear Congressman Hostettler,

On behalf of the over 500,000 members of Concerned Women for America
{CWA), I want to thank you for your leadership in introducing H.R. 3313, The Marriage
Protection Act.

CWA fully supports this bill because it strikes to the root of judicial tyranny over
the federal Defense of Marriage Act (DOMA). HR. 3313 rightfully withdraws federal
court jurisdiction over cases that may arise under current DOMA law.

As a civil servant, you and the other 534 members of congress have full authority
to limit appellatc jurisdiction of the 8 Court and all inferior courts. Considering
the laundry list of uncorstitutional decisions that have come out of the courts over the
past two years, CWA sezs H.R. 3313 as the vital first step in restoring the balance of
powers and protecting true democracy.

We wholehearte:dly endorse this legislation and will work to secure co-sponsors
and final passage this year.

Sincerely,

ke P2
Michae! $o

Vice President for Government Relations

CONCERNED WOMEN FOR AMERICA

1018 Fifteerih Srrest, NW « Suite 100 « Washinglon. D.C.. 20005 + Prone {202) 488-700C « Fax (202) 488-0806  wwwowinorg



140

£ FHYLLIS SCHLAFLY
. . PRESIDENT
o
%g;b K February 23, 2004
EAGLE FORUM Leading The Pro-Farnily Movement Since 1972

EDUCATION CENTER: 7800 BONHOMME;AVE., ST. LOUIS, MO 83105, (314)721-1213, fax:(314) 721-3373
CAPITOL HILL OFFICE: 316 PENNSYLVANIA AVE,, 5.8, WASHINGTON, D.C, 20003, {202) 544-0353, fax: (202) 547-6996
OPERATIONS CENTER: P.0. BOX §18, ALTON, IL 62002, (618) 462-5415, fax: (618) 462-8909, eagle@eagleforum.org

Dear Representative,

On behalf of Eagle Forum members nationwide, [ urge you to co-sponsor the Marriage
Protection Act (H.R. 3313), sponsored by Congressman John Hostettler (R-IN).

In 1996, Congress overwhelmingly passed (and President Clinton signed) the Defense of
Marriage Act (DOMA), which defines marriage as the union between one man and one woman and
also interprets the Full Faith and Credit Clause of the U.S. Constitution to permit each state to define
marriage within its jurisdiction. Thirty-seven states responded by passing state DOMAs. Even though
DOMA is solid law, many legal scholars are now warning that activist courts will strike it down,

The Marriage Protection Aet would add a third section to the Defense of Marriage Act
removing jorisdiction from all federal courts to hear challenges to that law. Under Article III of
the U.S. Constitution, Congress has the power to limit jurisdiction of the federal courts, including the
U.S. Supreme Court, This option has been exercised many times; in fact, Senator Tom Daschle (D-
8D) has used it for his agenda. While the Marriage Protection Act would not stop the state courts from
acting, it would stop federal court mischief, especxally in appellate circuits. This bill is needed to
reign in the federal judiciary.

Your support for HR. 3313 is espgcially rieeded now considering the recent Massachusetts
Supreme Court ruling that gay marriage, not civil'unions, is the only “remedy.” Once Massachusetts
begins issuing marriage licenses to homosexual couples, those couples will have legal standing to
wage significant challenges to the state and federal Defense of Marriage Acts.

While a constitutional amendment is ultimately needed, the two-thirds vote in Congress plus
three-forths ratification by the states is a long-term-battle. Congress should take action this year to
protect DOMA. The Marriage Protection only neéds simple majorities in Congress and a Presidential
signature. There is no silver bullet solution to judicial activists® attempts to redefine marriage, but our
first shot should be ensuring that they can’t tampér with DOMA. Please co-sponsor and urge
immediate passage of the Marriage Protection Act.

@6&;

Staff contact: Lori Waters, Executive Director of Eagle Forum. (202) 544-0353
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LETTER FROM WITNESS PROFESSOR MICHAEL GERHARDT TO THE HONORABLE ToM
FEENEY, A REPRESENTATIVE IN CONGRESS FROM THE STATE OF FLORIDA

June 28, 2004

The Honorable Tom Feency,
Constitution Subcommittee
House Judiciary Committee
U.S. House of Representatives
Washington, D.C., 20515

Dear Representative Feeney:

| greatly appreciate the opportunity to clarify how separation of powers constrains both
the Congress’ powers to abolish inferior federal courts and to regulate the jurisdiction of inferior
federal courts or the Supreme Court. I have taken the liberty of copying Representative
Hostettler and the Constitution Subcommittee’s staff, because I think they each might have an
interest in my clarification. I trust this letter will help you, and hope you will not hesitate to let
me know if you need any further clarification on my testimony and responses at the June 24th
hearing,

As I recall, your concern at the June 24th hearings of the Constitution Subcommittee had
to do with the problem of figuring out why the greater power of the Congress to abolish courts
did not include within it the lesser power to regulate federal jurisdiction in any way that the
Congress saw fit. Generally, it does. But neither the power to abolish nor the power to limit the
jurisdiction of inferior federal courts is absolute. Both powers are subject to constitutional
limitations. Depending on how those powers are exercised, different constitutional problems
may arise.

Academics hotly dispute whether there are any internal constraints on the powers to
abolish or withdraw jurisdiction, i.e., whether any of the provisions in Article III restrict these
powers. Article 111 conceivably limits Congress” power to regulate federal jurisdiction in at least
two ways (both discussed in Professor Redish’s written statement and amply elsewhere in the
literature on federal jurisdiction). Justice Story suggested in Martin v, Hunter’s Lessee that
Article III’s provisions constrain the power to regulate federal jurisdiction: He argued that at the
very least the text of Article IIT, by its use of the word “shall,” that the entire judicial power of the
United States ought to vested, in original or appellate form, in some Article 1l court. He read the
vesting clause of Article III as a mandate. Professor Amar at Yale Law School refines Story’
argument. Alternatively, he argues that the text indicates that only three categories of cases —
those preceded in Article IIT°s text by the word “all” — ought to be vested in at least one Article
Il court in some form -- original or appellate.
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Academics tend, however, to be in less disagreement over the external constitutional
constraints on the Congress’ power to regulate federal jurisdiction, i.e., on the application of
constitutional guarantees outside of Article ITI on this power. As I suggested at the hearings, I do
not believe there is anything magical about this power; it is subject to the same limitations as
other plenary congressional powers, including the authority to regulate interstate Commerce.
One such limitation is separation of powers. As you know, separation of powers is a body of law
based on inferences from the design of the Constitution. Separation of powers constrains the
power to regulate federal jurisdiction (including abolishing some inferior Article IIT courts) in at
least three ways: First, it constrains the Congress from using this power to usurp the authority of
the other branches in any way. Second, it constrains the Congress from using this power in any
way that undermines the functioning of Article [11 courts. Consequently, if Congress used its
power to abolish inferior federal courts in an effort to retaliate against or to override their
substantive constitutional decisions, that would violate separation of powers. Third, separation
of powers constrains the Congress from bypassing the constitutional requirements for achieving
certain outcomes. For instance, the Supreme Court has recognized in its Chadha decision and
the decision in City of New York v. Clinton that the presentment and bicameral clauses need to
be satistied in order for a bill to become a law. At the June 24th hearings, you inquired, for
instance, about the nature of the separation of powers problem if Congress abolished an inferior
court that was occupied. Say, Congress abolished a particular judge’s seat on the Ninth Circuit.
This would completely undermine that particular judge’s ability to exercise Article 111 power and
thus to be an Article IIT judge. He would have no forum in which to exercise his power unless
Congress reassigned his jurisdiction, i.e., assigned him -- for some neutral reason -- to exercise
his authority elsewhere within the circuit. (There might still be an equal protection problem with
why this judge has been singled out for disparate treatment.) Abolishing a particular judge’s seat
or perhaps an entire district deviates from the limited paths by which constitutional decisions of
Article ITI courts may be overridden — by constitutional amendment or the Court’s overruling
itself. Moreover, if the Congress abolished an inferior court that was occupied it would be
effectively removing an Article IIT judge without complying with the constitutional requirements
for impeachment and removal of Article 111 judges. These requirements include impeachment by
amajority of the House and a vote to remove by at least two-thirds of the Senate.

Moreover, separation of powers constrains the Congress from regulating federal
jurisdiction in a way that eviscerates an essential function of the Supreme Court. Imagine, for
instance, Congress withdraws all federal jurisdiction with respect to a particular constitutional
claim or a set of constitutional claims. If only state courts retained the power to review
congressional laws, then it is likely that such laws would be enforced and construed differently
throughout the country. The absence of finality and uniformity in the enforcement and
interpretation of federal law violates separation of powers because it robs Article [1] courts,
particularly the Supreme Court, of an essential function — ensuring the finality and uniformity in
the enforcement and interpretation of federal law in the United States. Iread the Supreme
Court’s decision in Martin v. Hunter’s Lessee, among other decisions, as directing such a result.
If the Congress could simply avoid compliance with a constitutional directive of an Article 111
court through its power to regulate jurisdiction, then every law could evade constitutional judicial
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review. Congress would simply insulate every single one of its laws from judicial review in
Article 11 courts.

While the same constitutional limitations apply to the Congress’ powers to abolish and
withdraw jurisdiction, they may apply differently because these powers have different effects.
Abolition tends to be have a general impact, while withdrawal may have a general or more
particular effect. Abolishing a single seat in a district that has been vacated is not likely to be
constitutionally problematic, because at least some district judges persist in exercising Article ITI
power within that district. But abolishing an entire district could severely compromise the
constitutional entitlements of U.S. citizens within the district, depending on which district has
been abolished and the alternative remaining fora. If, for instance, the Congress abolished a
state’s only district, then the citizens of that state have been left in a precarious circumstance with
respect to their federal claims. I have argued, inter alia, that withdrawing a particular class of
constitutional claims poses a problem for the vindication of the affected interests. Recall that a
major premise of Article [1] is that state courts cannot be entirely trusted with respect to
vindicating federal interests or claims. If state courts remain as the only forum available for
vindicating particular constitutional or federal claims (because of abolition or withdrawal), the
constitutional or federal claims of the affected residents are compromised. This is especially true
if the effect of a congressional law is to leave state courts as the residents’ only fora for
adjudicating their federal or constitutional claims in retaliation against particular substantive
judicial decisions.

At the June 24th hearing, a question arose about the possible constitutional differences in
abolishing executive agencies or departments and withdrawing jurisdiction. To begin with, |
liken the abolition of an agency or department more to the abolition of a court than to the
withdrawal of jurisdiction. Abolishing an agency or department does not necessarily eviscerate
the executive branch or the President’s constitutional authority. But if it does undermine the
functioning of the executive branch, then there is a constitutional problem. A lot depends on
what is being abolished, how, and why. Say that the Congress decides to abolish the Justice
Department or the White House Counsel’s office, in which case a separation of powers problem
arises because Congress has undermined the President’s ability to discharge his constitutional
duties (as well as President’s ability to oversee the exercise of executive power). If executive
power has been moved elsewhere within an administration, there is likely not any real harm to
the President. Indeed, the President’s ability to discharge his duties might have been enhanced.
Such was the case with creation of the Department of Homeland Security. If the abolition of
some agency or department has been done in the course of shrinking the government, there may
also be a neutral justification — saving money or reducing the deficit, for instance. If the
abolition includes withdrawing federal entitlements, then there may be a procedural due process
problem, depending on the interests affected and the manner in which they have been withdrawn.

It is also generally true that the Congress may withdraw, or repeal, a statute without
constitutional difficulty. Congress, for instance, allowed the [ndependent Counsel statute to
lapse. Once that statute lapsed, then an alternative mechanism for investigating and prosecuting
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high-ranking officials came into effect. But if Congress repeals the statute creating some inferior
courts that are occupied, then it runs into a separation of powers problem — it has, among other
things, effectively removed the federal judges on the affected courts without complying with the
requirements in the Constitution for removing judges. Those requirements are, as I have,
impeachment by the House and removal by a supermajority vote of the Senate. Congress does
not have the authority to remove Article III judges by means other than the federal impeachment
process.

The difference between abolition and withdrawal is particularly clear in the equal
protection context. If you will allow me, I ask that you consider a possible analogy to the
Supreme Court’s decision in Palmer v. Thompson. In that case, the Court upheld a city’s
decision to close its public pools rather than open them to African-Americans. The city
abolished its public pools. (Some local governments responded to the decision in Brown v.
Board of Education by closing their schools rather than opening them to African-American
children.) The decision was constitutional because it was a facially neutral classification with a
disproportionate impact. As Professor Redish noted, such a classification is usually subject only
to the rational basis test. It is constitutional to abolish a public pool or even a pubic school,
because that is a facially neutral classification likely to satisfy the rational basis test because it
can be defended as saving money. Professor Redish did not say, but I am sure he is aware that
the Supreme Court has ruled that a facially neutral classification is not always subject to a
rational basis test. If such a classification has an overwhelming or severe disproportionate
impact against a particular racial minority, then it is subject to strict scrutiny. The Court said as
much in both Yick Wo v. Hopkins and Gomillion v. Lightfoot, cases in which there were facially
neutral classifications with almost a 100% disproportionate impact against racial minorities.

It would also be unconstitutional to close a public pool or school only to African-
American or Jewish children, because the closure would no longer be facially neutral but instead
be a race-based or faith-based classification, either of which would trigger strict scrutiny. If
Congress abolishes a seat or two on a circuit court because it believes that the caseload within
that circuit no longer justifies retaining the same number of judges on that circuit, then it has
effectively enacted a facially neutral statute with respect to that circuit. It also has a rational basis
for that facially neutral classification. If, however, the Congress withdrew jurisdiction on the
basis of a classification directed against African-Americans or Jews for particular claims unique
to their respective class, that would pose a serious equal protection problem. The Court has held
strict scrutiny is appropriate with respect to race-specific subjects (so that a state’s decision to
override a locality’s decision to require busing children as a means to facilitate integration was
subjected to strict scrutiny).

Last but not least, I think that at least two Supreme Court decisions, released earlier
today, reinforce the constitutional arguments I have made in this letter and in the June 24th
hearing. In particular, both decisions recognize that, as Justice O’Connor suggested, the war
power is not a “blank check” and thus cannot justify restricting access altogether to an Article 111
court for an “enemy combatant” or, for that matter, a detainee at Guantanamo Bay to challenge
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the conditions of their detention. I have argued that the power to regulate is also not a “blank
check”to do as Congress pleases with respect to particular plaintiffs or particular constitutional or
federal claims.

I trust that T have clarified my perspective on the relevant constitutional law that
constrains or limits the Congress’ authority to regulate federal jurisdiction. If you have any other
questions or need any other information, | hope you will not hesitate to let me know. | appreciate
the civility with which our hearing was conducted, and I greatly appreciate the privilege of
testifying before you.

Very truly yours,

Michael J. Gerhardt
Arthur B. Hanson Professor of Law

CC:  The Honorable John Hostettler, R.-Ind.,
Catherine Graham, Staff Assistant, Constitution Subcommittee, House Judiciary
Committee
David Lachmann, Minority Professional Staff, Constitution Subcommittee, House
Judiciary Committee
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CBO REPORT SUBMITTED BY THE HONORABLE TAMMY BALDWIN, A REPRESENTATIVE
IN CONGRESS FROM THE STATE OF WISCONSIN

Letter to the Honorable Steve Chabot regarding the potential budgetary impact of recognizing sa... Page 1 of 8

Retrieve in: {

June 21, 2004

Honorable Steve Chabot
Chairman

Subcommittee on the Constitution
Committee on the Judiciary

U.S. House of Representatives
Washington, DC 20515

Dear Mr. Chairman:

At your request, the Congressional Budget Office has prepared the enclosed analysis of the
potential budgetary effects of recognizing same-sex marriages.

If you wish further details on this analysis, we will be pleased to provide them. The CBO staff
contacts are Roberton Williars (revenue effects), Jeanne De Sa (impact on Medicaid), and Kathy
Ruffing (effects on Sosial Security and other benefits).

Sincerely,

Douglas Holtz-Eakin

Enclosure

cc:  Honorable Jerrold Nadier
Ranking Member

Honcrable F. James Sensenbrenner Jr.
Chairman
Committee on the Judiciary

Honorable John Conyers Jr.
Ranking Member

The Potential Budgetary Impact
of Recognizing Same-Sex Marriages
June 21, 2004

The faderal government does not recognize "marriages” of same-sex couples either for receipt of
federal benefits or for tax purposes. The 1996 Defense of Marriage Act (Public Law 104-199)
provides that the federal government will honor only marriages between one man and one woman.
it also stipulates that ne state, territory, or possession of the United States or Indian tribe can be
required to recognize a same-sex marriage performed in any other jurisdiction.

The potential effects on the federal budget of recognizing same-sex marriages are numerous.
Marriage can affect a person’s eligibility for federal benefits such as Sogcial Security. Married
couples may incur higher or lower federal tax liabilities than they would as single individuals. In all,

http:/iwww.cbo.govishowdoc.cfm?index=5559&sequence=0 7/23/2004
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Letter to the Honorable Steve Chabot regarding the potential budgetary impact of recognizing sa... Page 2 of 8

the General Accounting Office has counted 1,138 statutory provisions--ranging from the obvious
cases just mentioned te the obscure {landowners' eligibility to negotiate a surface-mine lease with
{he Secretary of Labor)--in which marital status is a factor in determining or receiving "bengfits,
rights, and privileges." ™ In some cases, recognizing same-sex marriages would increase outlays
and revenues; in other cases, it would have the opposite effect. The Congressional Budget Office
(CBO;) estimaltes that on nel, those impacts would improve the budget's bottom line to a small
extent: by less than $1 billion in each of the next 10 years (CBO's usual estimating period). That
result agsumes that same-sex marriages are legalized in all 50 states and recognized by the federal
government.

The number of same-sex couples who would marry if they had the opportunity is unknown, but the
2000 census offers some insights. The census does not ask about sexual orientation, but it allows
people living with a nonrelative 1o identify themselves as "partners” instead of
"housernates/roommates.” Almost 800,000 households {or 1.2 million people) identified themselves
as same-sex partners in 2000, roughly half in male couples and half in female couples. They
represented about 8.6 percent of the total adult population and almost 1 percent of people betwaen
the ages of 30 and 50.% By several common measures of stability--age, home cwnership, and
iength of residence--those 600,000 sarne-sex couples resemble married couples more than they
resemble other cohabiting househoids. so it seems reasonable to assume that many of them would
marry if given the chance.¥ Some would not, of course; but other same-sex couples who did not
five together, or who labeled themselves "rcommates” rather than "partners” in the census, might
choose to marry. The census also contained limited data about the income, earnings, and assets of
those 600,000 couples--clues that CBO used (o gauge budgetary impacts.

For the purposes of this analysis, CBO assumed that about 0.6 percent of adulis would enter into
same-sex marriages if they had the opportunity. {That proportion is equivalent to nearly 600,000
couples in 2000, with adjustment for subsequent population growth of about 1 percent a year.)
CBO's estimates reflect significant uncertainty because predicting how many same-sex couples
would manry is difficult and because data on their incomes, assets, and participation in federal
benefit programs are sparse.

Effects on Revenues

Recognizing same-sex marriages would affect federal revenues through both the individual income
tax and the estate tax. Neither effect would be large relative to total federal revenues. Receipts from
other taxes--in particular, payroll taxes-- would be unlikely to change significantly.

On balance, legalization of same-sex marriages weuld have only a small impact on federal tax
revenues, CBO estimates. Revenues would be slightly higher: by less than $400 million a year from
2005 through 2010 and by $500 million to $700 million annually from 2011 through 2014. Those
amounts represent less than 0.1 percent of total federal revenues.

The impact on revenues varies over time in part because, under current law, tax provisions will
change in almost every year between now and 2011 and in part because incomes change over
time. CBO's estimates are based on current law and assume that provisions in the Econormic
Growth and Tax Relief Reconciliation Act of 2001 (EGTRRA) and the Jobs Growth and Tax Relief
Reconciliation Act of 2003 (JGTRRA) expire as scheduled rather than be extended.

The estimates are highly uncertain for several reasons. First, data from the 2000 census may not
accurately represent the number of same-sex couples, both because of misreporting by
respondents and because of misinterpretation of reported relationships by the Census Bureau.
Second, hiow many same-sex partners would marry if allowed is unknown; CBO assumed that age
and income would influence their decision, as appears to be the case for heterosexual couples. And
third, allowing same-sex marriages could result in behavioral changes that would alter the number
of gay and leshian people in partnered relationships. Despite those uncertainties, however, CBO
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concluded that any effect of same-sex marriages on federal revenues would be small.
Income Tax Revenues

Recognizing same-sex marriages for federal tax purposes would reguire people in those marriages
fo file incomne tax raturns as couples, either jointly or separately. For almost all married couples,
filing jointly rather than separately results in lower tax liability. Depending on the division of income
betwaen spouses, marriage can lead to either higher income tax liability {a "marriage panalty") or
fower liability (a "marriage bonus"). The greater the similarity in the two spouses' sarnings, the more
likely the couple is to incur a marriage penalty. Conversely, the greater the disparity in sarnings, the
more likely the couple is to receive a marriage bonus. When one spouse earns all of a couple's
income, the couple always gets a bonus.

Together, EGTRRA and JGTRRA will reduce the number of couples incurring marriage penalties
and increase the number receiving bonuses between now and 2010. JGTRRA provided relief from
marriage penalties for 2003 and 2004 in the form of a higher standard deduction and broader 15
percent tax bracket for married couples. For 20058 through 2010, that relief is first reduced and then
reinstated under the provisions of EGTRRA. Because of those changes and rising real (inflation-
adjusted) incomes, marriage penalties would dorninate during that period, and same-sex marriages
would increase revenues by between $200 million and $400 million each vear. After 2010, the
expiration of all of EGTRRA's provisions would raise marriage penalties further, and revenues
would be $500 million to $700 million higher each year than they would be if same-sex marriages
were not recognized. (Permanently extending the marriage-penalty provisions in EGTRRA would
reduce those revenue gains to less than $400 million per year after 2010.)

Estate Tax Revenues

A second effect of same-gex marriages on federal revenues could come through the estate tax, but
that effect is almost certain to be small. Little is known about the sstate taxes that same-sex coupies
pay under current law. However, the effect of allowing same-sex marriages can be gauged by
assuming that the partners would behave like other couples in terms of leaving inheritances.

The main impact of same-sex marriages on estate taxes would coma through the unlimited spousal
exemption, which allows a person to leave any amount of assets to his or her spouse without
incurring estate tax liability. As a result, wealthy marriad couples can exempt twice as much wealth
from estate taxes as single people can and thus can often pay lower estate taxes than they would if
they were unmarried.™ Furthermore, marriage can defer the payment of estate taxes until the death
of the second spouse, thus shifting revenues into later years. Because the estate tax is scheduled
to decline steadily through 2010 and then return abruptly to its pre-2001 levels, that shift could
increase revenuas by moving taxation from a relatively low-tax year (through 2010) into a higher-tax
year (after 2010). Extending the estate tax provisions of EGTRRA beyond 2010 would eliminate that
possible revenue gain.

Notwithstanding those complexities, under current law, allowing same-sex marriagas would have
little impact on estate tax liabilities. That conclusion assumes that same-sex married couples would
behave similarly to haterosexual married couples in terms of how they bequeathed their estates. If
they behaved differantly, however, allowing same-sex marriages couid have different effects on
estate tax revenues. For example, anecdotal evidence suggests that gay decedents currently leave
more of their assets to charitable institutions than their heterosexual counterparts do. if aliowing
same-sex marriages caused that behavior to change--for example, if same-sex couples had more
children to whom they left their estates-- revenues could rise. Currently, about one in three lesbian
couples and one in five gay couples live in a household with their own children.® Those proportions
might rige if same-sex marriages were legalized.
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Effects on Outlays

Marital status has a direct impact on people’s eligibility for some federal payments, such as Social
Security benefits, veterans’ benefits, and civil service and military pensions. It can affect other
benefits indirectly if a spouse’s income and assets enier into determinations of eligibility. The
discussion below focuses on so-called mandatory, or direct, spending--programs like Social
Security that make payments to anyone who is qualified and applies--because the budgetary effects
on those programs of recognizing same-sex marriages would ocour automatically and would not
depend on future annual appropriations.

Recognizing same-sex marriages would increase oullays for Social Security and for the Federal
Employees Health Benefits (FEHB) program, CBO estimates, but would reduce spending for
Supplemsntal Security Income {SSH), Medicaid, and Madicare. Effects on other programs would be
negligibie. Altogether, CBO concludes, recognizing same-sex marriages would affect outlays by
fess than $50 million a year in either direction through 2009 and reduce them by about $100 million
0 $200 million annually from 2010 through 2014.

Social Security

With estimated payments of $488 billion in 2004, Social Security is both the largest federal program
and tha one in which marital history plays the greatest role in detarmining benefits. Under Social
Security rules:

s The spouse of a retired or disabled worker--assuming that he or she meets age and other
requirements--can receive 50 percent of the worker's benefit, subject to reductions for early
retirement {hefore age 85 or, eventually, ags 67) and, if children are also eligible, subjectto a
cap on total family benefits. Thus, the basic benefit for a married couple with one earner is
1.5 times that for an unmarried worker with the same work history.

The widow or widower of an insured worker--again, if he or she meets age and other
requirements--can receive 180 percent of the workear's benefit,

Divorced spouses can collect either type of benefit described above if they were married to
an eligible worker for at least 10 years

If a spouse or widow(er) has worked long enough (generally 10 years) to earn retired- or disabled-
worker benefits on his or her own, Social Security does not pay both benefits. Instead, it pays the
largar of the two amounts for which the recipient is eligible. Technically, such people are labeled
"dually entitled" and receive their own benefit plus the excess, if any, of their other benefit.

As a general rule, married people fare better under Social Security than single people do, and
married couples with one earner fare better than two-earner couples do. One-earner couples get an
extra 50 percent of the worker's check while both spouses are alive and a lifetime benefit if the
worker dias first. (In a typical pension plan, by confrast, benefits stop at the worker's death unless
he or she chose a reduced, joint-and-gurvivor annuity.) Two-earner couples gain less from the
spousal benefit because it may exceed the lower earner's own benefit by little or nothing./™ But
even in twe-earner couples, the husband typically earns more and dies first, and his widow gats his
higher benefit for life. People who never marry do not gain from those provisions.

Benefits paid to spouses and widow{er)s account for almost one-fifth of Social Security spending. In
2004, $21 billion in benefits will go to 5.5 million spouses and $69 billion to 8 million aged widows
and widowers, CBO estimates. Almost half of those recipients are dually entitled. &

if permitted to marry, same-sex couples would benefit from those spousal and survivor features.
However, their gains would be modest, CBO expects, for two reasons. First, most same-sex
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couples include two workers, and on average, their earnings are closer to one another's than is the
case for a husband and wife in a two-earner couple. Second, same-sex partners would generaily
coliect survivor banefits for a shorter period. On average, such partners are the same age, and
statistically they have the same life expectancy. By contrast, husbands are an average of two to
three years clder than their wives, earn more, and have a shorter life expectancy. An average
marriad woiman can expect to spend six or seven years as a widow.

From analyzing the joint earnings (and Social Security income, if applicable) of the same-sex
partnerships in the 2000 census, CBC judges that only 30 percent would receive higher benefits as
a retired couple than they would as two single people. And about half of same-sex couples would
coliect higher benefits after one partner died than they wouid under current law. Taking into account
the age mix and expected mortality of same-sex couples, CBO estimates that additional Social
Security benefits would total about $50 million in 2005 and grow to $350 million in 2014 (equivalent
10 $250 million in today's dollars, adjusted for intervening wage growth and cost-of-living increases).

That additional cost is smali in the near term and grows over time as the couples age. According to
the census, the average member of a same-sex couple in 2000 was in his or her early 40s. in only
about 10 parcent of partnerships were both partners age 62 or cider, the earliest age for raceiving
Social Security retirement benefits. In the next few decades, many more couples will reach age 82,
and some members will die, leaving their survivors eligible for widow(er)s' benefits if their marriages
were recognized.

Children--chiefly the minor children of workers who have died--account for about 5 percent of Social
Security benefits. Although large numbers of same-gex partners in the 2000 census were raising
children, CBO estimates that allowing same-sex marriages would not add significantly to those
benefits. Children may qualify for benefits on the earnings record of a biclogical or adoptive parent;
the parent's marital status does not matter. Even if same-sex marriagss led to more adoptions by
such couples, the children involved would essentially replace one set of parents (their biclogical
parents} with another {their adoptive parents). The two sets of parents might differ in key respscts
such as mortality and earnings, but any net effect on Social Security benefits for their children would
most likely be small.

Finally, some recipients face marriage penalties in Social Security. Disabled adult children--grown
children whase disability {(usually mental retardation) occurred before age 22 and who therefore
collect on a parent's record--lose their bensfits if they marry. Widows and widowers who remarry
before age 60 lose their former eligibility, although they may reclaim it if the remarriage ends in
death or divorce. Same-sex marriages would trigger those penalties in a handful of cases, but CBO
expects that such effects would he negligible.

Other Federal Programs

Although Social Security is the program that would be most obviously affected by changes in marital
status, legalization of same-sex marriage would also change federal spending for various income-
support and health progrars.

Supplemental Security Income. Partners who now collect benefits from SSi—-a means-tested
program for the elderiy and disabled--could lose some or all of their benefits if same-sex marriages
were recognized, bacause their spouse’s income and assets as well as their own would count
toward their eligibility. In almost 25,000 (about 4 parcent) of the same-sex partnerships reported in
the 2000 census, one or (rarely) both partners received SSI bensfits. Those participants would be
unlikely to marry, but some would. More plausibly, partners who do not now collect SS! benefits
would find their future applications rejected because of their spouse’s income. As a result,
legalization of same-sex marriages would save the SSI program about $100 million a year by 2014,
CBQ estimates.

Medicaid. A joint federal/state program, Medicaid provides health coverage to some poor elderly
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and disabled people, children, and families. The federal share of spending will reach an estimated
$174 billion this year and $352 billion in 2014. CBO expects about 58 million enrollees in 2014--18
million elderly and disatled peopie and 40 million other adults and childran.

As with S8, eligibility for Medicaid is generally linked to income and assets, so counting a spouse's
resources could make some individuals ineligible. Participation in 58| generally confers Medicaid
eligibility, which means that some people who lost SS1 benefits would aiso lose Medicaid coverage.
Other elderly and disabled individuals {(including a small number of nursing-home residents) who
qualify for Medicaid under current law could alsc lose eligibility if a couple's combined incomes and
assets were considered. The extent to which people lost coverage would vary among states
depending on the degree to which states disregard assets and income. By 2014, about 30,000
fewer elderly and disabled individuals would have Medicaid coverage than under current law, CBO
estimates.

Counting a spouse's income and assets would likewise push some welfare recipients and other
poor famities above Medicaid's eligibility limits. Although an increase in family size could boost
some families’ chances of qualifying, the pravailing effect of combining incomas would be to reduce
Medicaid eligibility. Most of the people losing Medicaid coverage would be childran. Bscause
parents face tighter eligibility rules than children do in most states, fewer of them are ¢ligible for the
program. In a sama-sex couple in which one partner has little or no income, his or her children may
qualify for Medicaid under current law. Those children could lose Madicaid coverage if both
partners' incomes were considered in determining eligibility & Furthermore, same-sex marriages
might make soms children who would otherwise be enrolled in Medicaid eligible for health
insurance through an adoptive parent's or stepparent's employer. Such children might shift from
Medicaid to private coverage. CBO estimates that by 2014, about 100,000 fewer children and their
parents would have Medicaid coverage than under current law.

Cornwversely, Medicaid spending could increase for a small number of nursing-home residents.
Under special rules for spouses living in the community-the so-called spousal impoverishment
exemption--a noninstitutionalized spouse may shield a home and some other jointly owned assets
from Medicaid's resource limits. Recognizing same-sex marriages would allow couples to protect
more assets than they could as individuals (under current law) and thus shrink their expected
contribution to the cost of nursing-home care.

in all, CBO expects, federal spending for Medicaid would decline by about $400 miliion (or about
0.1 percent} in 2014 because of same-sex marriages and by smaller amounts in earlicr years.
Because states pay about 43 percent of the program's total costs, they would realize savings of
about $300 million in 2014.

Medicare. Savings would also occur in the new Medicare prescription drug benefit's low-income
subsidy program. Under current law, people who meet certain income and asset tests are eligible to
receive government subsidies for their cost- sharing payments and premiums for the drug benefit.
Some of those people would no longer qualify if the income and assets they shared with a partner
ware considered for ligitiility purposes. The resulting savings for Medicare would amount to lass
than $50 million a year through 2014, CBO estimates.

Federal Employees Health Bengfits Program. By recognizing same-sex marriages, the
government would automatically extend health care insurance under the FEHB program to civil
servants and civil service retirees whoe elected to cover a spouse. Under that program, the
government pays almost three-guarters of health care premiurns, and employees and annuitants
pay the rest. The government's payments for annuitants constitute direct spending {spending that
does not require an annual appropriation). CBQO estimates that covering the same-sex spouses of
retired erroliees in the FEHB program would cost the government less than $50 million a year
through 2014, Premiums for current employees, by contrast, come from agencies' salary and
expense budgets, which are funded by appropriations. CBO expects that those additional premiums
would cost agencies less than $30 million annually through 2014 119
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Food Stamps and Other Programs. In the Food Stamp program, the basic unit is the household
{people who live together and usually buy and prepare food together), not necessarily the family.
Thus, CBO expscts that recognizing same-sex marriages between partners who already live
together would not affect Food Stamp spending.

In addition, the costs or savings for veterans' benefits, civil service retirement, and military
retirement would be negligible if the federal government recognized same-sex mariages, CBO
estimates.

4. General Accounting Office, Defense of Marriage Acl: Updale fo Prior Reporf, GAC-04-353R (January 23,
2004).

2. By compariscn, the 2000 census counted 54 million married-couple househelds and 4.6 million
hiouseholds with unmarried, opposite-sex partners. See Bureau of the Cen M d-Couple and

2000 3pecial Repoits, No. CENSR-5 (February 2003)

3. Before the 2000 census, researchars James Alm, M.V. Lee Badgett, and Leslie A. Whittinglon used a
variety of sources (the National Health and Sogial Life Survey, the General Social Survey, and data from
the National Opinion Research Center) to reach a similar estimate: that about 000 same-sex couples
might marry. See Alm, Badgett, and Whittington, "Wedding Bell Blues: The Income Tax Consequeances
of Legalizing Same-Sex Marriage,” Nationai Tax Journal, vol. 53, no. 2 (June 2000), pp. 201-214. That
study estimated that male couples would make up almost two-thirds of those marrying. By contrast,
ahouit two-thirds of the same-sex couples who wed In San Francisco: Portland, Oregon; and
Massachusetts in early 2004 were female. See Evelyn Nieves, "The Women's Marriage March: Majority
of Same-Sex Couples Who Took Vows Are Female," Washington Post, May 25, 2004, p. A3.

4. That effective doubling of the exemption vccurs as follows: when the first spouse dies, he or she can
pass on to heirs other than the surviving spouse an amount equal to the single exemption without owing
astate tax. The balance of the estate goes to the surviving spouse, also withcut tax because of the
unlimited spousal exemption. When the second spouse dies, an additional amount equai to the single
exemption goes to heirs, again without fax. The couple thus has an effective exemption equal to twice
the single exemption. If each spouse has assets of his or her own exceeding the exemption, marriage
will have ne effect on estaie fax iiability, other than on the timing of tax receipts. But if the assats of one
spouse exceed the exemption and those of the other spouse do not, marriage will result in 2 higher
combined exemption

Unmarnried-Fartner Households: 2009, Census

&, Bureau of the Census, Marred-Cougle and Unmarnied-Partner Households: 2000, Table 4, p. 8

& Reiatively few pecple collect on an ex-spouse's record: about 575,000 spouses and 625,000 widow{er)s
did so in December 2002 (inciuding those who were eligible for srmaller benefits in their cwn right) out of
a total of 46 millicn Sccial Security recipients. The 10-year requirement clearly limits that number. More
than haif of marriages that end in divorce do so before the couple’s eighth anniversary, according to
Bureau of the Census, Number. ing, and Duration of Marriages and Divorees: 1396, Current
Popuiation Reports, P70-80 (February 2002), Table 6, p. 12,

7. Asarule of thumb, the lower earner--usually the wife--wlll not receive a spousal benefit if she eared at
least one-third as much as her husband over their lifetimes, bacause her own bensfit will be higher. That
outcorme stems from the weighted formula used to calculate benefits. Social Security bases bensfits on a
worker's highest 35 years of eamnings and aims to "replace” more sarnings for a lower- worker than
for a higher-paid cne. Thus, a worker who eamed an average of $4 500 a month (in today’s dollars)
might get a benefit of about $1,655 a month (before any reductions for early retirement). and a warker
who eamed only one-third as much {$1,500 a month, on average) would qualify for a basic monthly
benefit of $835--more than half of the higher eamer’s amourt.

8. The most readily available figures from the Social Security Administration show far fewer spouse and
widow({er) recipients--about 2.8 miltion and 4.8 millicn, respectively. That is because dually sntitled
people are already included among retired workers and disabled workers, so listing them again would
constitute double-counting. Adding ar estirmated 2.7 milion dually entitled spouses and 3.6 million dually
entitled widow(er)s yields the totals cited above. For more information, see Social Security
Administration, Annual Statistical Supplement (various years), Table 5(32.

9. Even if a child is related by blood or adoption to oniy one of the spouses--for example, if the chiid was
born during a pravious marriage--most states consider a stepparent's income and resources when
determining the child's eligibitity for welfare and Medicaid. Some stepparents, though, could newly gain
Medicaid coverage, depending cn their states’ rules.

40, In 2003, CBO analyzed the Domestic Partnership Benefits and Obligations Act of 2003, a bill that would
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expand certain fringe bensfits--notably heslih insurance--to "domestic pariners” of federai civilian
employees. CBO estimated that 83 percent of the potential beneficiaries would be people in opposite-sex
rather than same-sex partnerships. At the sponsor's request, CBQO confined its anaiysis to current federal
smployees, not retiress. See Congressional Budget Cffice, Cost Estirnate for H.R. 2426, the
Domestic Partnership Benefits and Obligations Act of 2003 (August 4, 2003).
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